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The sacrosanctity of sport is acutely impacted by doping, biased refereeing,
hooliganism, and match-fixing. They all raise serious questions about a
sporting event’s purity and the damage they cause is often irreversible
because they leave lingering suspicions about a contest’s authenticity.
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Identifying and punishing individuals guilty of these malpractices remain
critical to sport’s health and indicate the sporting community’s robust
alignment with the ideals of fair play. 2 Despite the urgent need to crack
down on such infractions, though, the measures aimed at achieving this end
are seldom in perfect sync and at times come into sharp conflict.
These divergent approaches came to a head very recently in British Olympic
Association v. World Anti-Doping Agency,

3

in which the Court of

Arbitration for Sport (“CAS”) dealt with their application to punishing
individuals guilty of doping offenses. The case assumed added significance
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because it was decided in the lead-up to the 2012 London Olympics and had
a critical bearing on the eligibility of several prospective British Olympians.
At the crux of the dispute lay a 1992 by-law of the British Olympic
Association (“BOA”):
Any British athlete “who has been found guilty of a doping offence . . .
shall not . . . thereafter be eligible for consideration as a member of a
Team GB or be considered eligible by the BOA to receive or to continue to
benefit from any accreditation as a member of the Team GB delegation for
or in relation to any Olympic Games, any Olympic Winter Games or any
European Olympic Youth Festivals.4
The BOA’s avowed aim in adopting this by-law was to signal its absolute
intolerance towards doping offenders by selecting a national contingent
untainted by doping allegations. The by-law was directed to ensure that
British athletes guilty of doping offenses, regardless of the offenses’ severity
and terms of punishment, were deemed forever ineligible to represent Great
Britain in any sporting event. This was in total contrast to practices in other
countries wherein a player gained re-eligibility to represent his national team
upon completing his mandatory suspension period.5 This ban gave rise to a
piquant situation in which British athletes, due to their nationality alone,
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were subject to far stiffer punishments than athletes of other nationalities for
committing the same offenses.
In 2008, Dwain Chambers, a British sprinter convicted of doping,
unsuccessfully challenged the ban as being an unfair restraint on trade.6 His
plea for an injunction was rejected, as the UK High Court held that denial of
participation in the Olympics was only a speculative loss to his livelihood.
The Court also rejected his argument that the by-law was inconsistent with
the World Anti-Doping Agency (WADA) Code, relying upon the IOC’s
“Osaka Rule.” 7
This rule provided that any person sanctioned for over six months by any
anti-doping organization was deemed ineligible to participate in the
subsequent Olympics even after such suspension’s expiry, and effectively
allowed penalties harsher than the WADA Code to be administered against
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doping offenders.8
However, the CAS in United States Olympic Committee v. International
Olympic Committee9 subsequently struck down the “Osaka Rule” by holding
that it acquired the character of a disciplinary sanction as soon as it
prevented an athlete from competing in the Olympics. 10 As a result, the
WADA declared By-law 7.4 to be running afoul of the WADA Code and
struck the by-law down. Aggrieved by WADA’s decision, the BOA
appealed it to the CAS, resulting in the present litigation.11
The BOA contended that the impugned provision’s title (“Membership of
Team GB”) clearly indicated that the by-law was a selection policy, over
which it enjoyed autonomy, and was not tantamount to a disciplinary
sanction, over which WADA reigned. It also argued that under Article
23.2.1 of the WADA Code, different responsibilities are placed on National
Olympic Committees (“NOCs”) and National Anti-Doping Organizations
(“NADOs”) and since the Article’s application was limited to NADOs as
opposed to NOCs, the BOA’s selection policy could not be constrained by
the WADA Code. 12 It finally argued that the existence of an appellate
procedure allowed athletes to seek appropriate sentence reductions through
appeals and therefore adequately limited the possibility of disproportionate
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sentences.13
WADA argued that the titular suggestion of the provision as a selection
policy for British athletes did not detract from its pith of imposing sanctions
over and above those allowed by the WADA Code, and thus the BOA’s
punishments under By-law 7.4 were therefore impermissible. On the idea of
jurisdictional over-reach, WADA contended that it was not encroaching
upon the BOA’s autonomous preserve. WADA said that it was instead
incumbent for the BOA to respect its contractual commitment under the
WADA Code because as a WADA Code signatory, the BOA could not
include provisions that contradicted the WADA Code itself. WADA argued
that By-law 7.4 put in place a host of sanctions that served as additional
punishments not approved by WADA and that its effect was to ensure
deterrence, therefore it could not be described as merely a selection policy.14
In adjudicating this dispute, the CAS felt it imperative to preserve a
measured balance between an NOC’s autonomy in selecting its national
team and ensuring that these selection rules did not dilute the consistent
stance against doping under the aegis of WADA.15 In rejecting the BOA’s
appeal, the tribunal weighed these competing policy rationales. It placed
heavy reliance upon Article 23.2.2 of the WADA Code, under which a
signatory such as the BOA is precluded from introducing new provisions
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that may in any manner alter the WADA Code’s substantive effect, stating
that the anti-doping initiatives must remain in harmony with one another.16
In disregarding the BOA’s argument about the by-law being a selection
policy and not a doping sanction, the CAS ruled that the distinction was
illusory since the by-law visited athletes with sanctions that were in excess
of those prescribed by the WADA Code and therefore unwarranted.17
It is my view that the CAS correctly decided the instant case, as I believe the
Court accurately followed its previous decision in United States Olympic
Committee v. International Olympic Committee. 18 The instant decision
reaffirms the idea that it is inequitable to allow an international instrument
signatory to pursue measures antithetical to that instrument, as such
measures would introduce disparate standards for the exact same offenses
and be inconsistent with the desired goal of harmonization.19 Additionally, it
reinforces the principle that a signatory must follow the original
international law instrument until it has been amended through the proper
consultative process.20 I also support that the CAS’ reasoning was heavily
influenced by the constitutional law doctrine of double jeopardy, by which
no person can be punished twice for the same offense. Furthermore, this
16
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decision is also in sync with the ideas of sentence proportionality and
offender rehabilitation; the mere fact that an athlete commits a doping
infraction does not justify the imposition of excessive punishments.
Dissimilar punishment regimes such as the one under the BOA’s erstwhile
by-law create a wholly incongruous situation wherein fairness and
consistency are neglected.21 The setting aside of this by-law rightly allowed
previously ineligible athletes such as Dwain Chambers22 and David Millar,23
who have served their mandatory suspension periods, to be rightfully
included in Team Great Britain for the London Olympics in 2012.
I believe that the BOA’s next available step is to lobby for a provision
similar to by-law 7.4, by which a single doping infraction would operate as
lifetime ban, to be included in the proposed 2015 WADA Code. However,
until WADA adopts such a provision, the BOA as a WADA Code signatory
must conform to it, because it has knowingly and voluntarily ceded its
autonomy in the interest of installing a harmonized anti-doping regime as
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per Article 23.2.2 of the WADA Code.

