Appendix: State-by-State Summary of Transfer Laws

prosecutor in the case of a
child who was at least 14
years old at the time of the
conduct charged, accused of
any criminal offense, the
juvenile court must conduct a
transfer hearing. If, after
considering various factors
specified by statute, along
with a written report from
probation services, the court
finds that (1) it is in the
interest of the child or the
public to transfer the child for
criminal prosecution, (2) there
is probable cause to believe
the child committed the crime
alleged, and (3) there are no
reasonable grounds to believe
the child is committable to a
mental institution, it may
order a transfer. A child who
is transferred for criminal
prosecution is tried as an adult
for the offense charged and
for any lesser included
offense.

Alabama Code Sec. 12-15-
203.

age/offense criteria must be
“charged, arrested, and tried
as an adult.”

Any child at least 16 years old
at the time of the conduct
charged, shall not be subject
to the jurisdiction of juvenile
court for: (1) capital crimes;
(2) certain felonies; and (3)
certain drug offenses.

Alabama Code Sec. 12-15-
204

ALABAMA
Discretionary Mandatory Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Waiver Always
On the motion of the N/A N/A N/A A child meeting statutory N/A When a transfer to adult court

is followed by a criminal
conviction or adjudication as
a “youthful offender” (i.e. one
who is tried but not sentenced
as an adult), or when a child is
tried as an adult for an
excluded offense and not
acquitted, the jurisdiction of
the juvenile court over that
child’s future criminal acts or
over pending allegations of
delinquency is permanently
terminated, except for the
limited purpose of verifying a
previous transfer, conviction
or adjudication as a youthful
offender.

Alabama Code Secs. 12-15-
117; 12-15-203
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ALASKA

Discretionary Waiver | Mandatory Presumptive Waiver Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Always
The juvenile court may close N/A In a waiver hearing, the N/A A minor who was at least 16 N/A N/A
the case and permit a child of prosecutor has the burden of years old at the time of
any age to be prosecuted as an proof with respect to the allegedly committing an
adult if the court finds after a finding that there is probable excluded offense is charged,
hearing that cause to believe that the minor prosecuted, and sentenced in
(1) there is probable cause to is delinquent. However, a the same manner as an adult.
believe that the minor is minor charged with an However, if convicted of a
delinquent and unclassified or class A felony lesser offense, the minor may
(2) the minor is not amenable that constitutes a crime against attempt to show his
to treatment. A minor is the person is rebuttably amenability to treatment as a
considered unamenable to presumed to be not amenable delinquent, and receive a
treatment if he “probably to treatment, and has the disposition under the Alaska
cannot be rehabilitated by burden of showing otherwise Delinquency Rules.
treatment before reaching 20 by a preponderance of the
years F’f age..” The law evidence. Excluded offenses include
specifies various fa(_:tors'that certain felonies against a
the court must consider in Alaska Statutes Sec. Person or property.
making its finding on the 47.12.100
minor’s amenability to
treatment. Alaska Statutes Sec.
47.12.030
Alaska Statutes Sec.
47.12.100; Alaska Court
Delinquency Rules, Part VI,
Rule 20
2
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ARIZONA

Discretionary Waiver | Mandatory Presumptive Waiver Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Always
At the State’s request, the N/A N/A The county attorney may bring | The county attorney shall bring | On the motion of a juvenile or “A criminal prosecution shall

juvenile court must hold a
hearing to consider transferring
jurisdiction to superior court
over a child accused of any
felony. The court must hold a
hearing and may transfer a case
if it finds by a preponderance
of the evidence that (1) there is
probable cause to believe that
the child committed the offense
alleged and (2) “the public
safety would best be served”
by a transfer. The law specifies
a number of factors that must
be considered in making the
transfer determination. The
court’s determination regarding
transfer may not be deferred,
and must be in writing.

Arizona Rev. Statutes Sec. 8-
327

a criminal prosecution against
a juvenile in the same manner
as an adult if the juvenile is at
least 14 years old at the time of
the alleged offense and the
child is accused of certain
felonies.

Where the ground for a direct
file is that the child is alleged
to be a “chronic felony
offender” (that is, a child with
two or more previous felony
adjudications), the county
attorney must specify this in
charging the child, and the
child is entitled to demand a
hearing on the issue; see
Reverse Waiver.

Arizona Rev. Statutes Sec.
13-501(B)

I, after filing a case of this
kind in adult criminal court, the
county attorney reconsiders
and moves for a transfer to
juvenile court, the criminal
court must grant the motion.

Arizona Rev. Statutes Sec. 8-
302

a criminal prosecution against
a juvenile in the same manner
as an adult if the juvenile is 15,
16, or 17 years of age at the
time of the alleged offense and
is accused of murder, certain
felonies, or crimes against the
person. Where the ground for
exclusion is that the child is
alleged to be a “chronic felony
offender” (that is, a child with
two or more previous felony
adjudications), the county
attorney must specify this in
charging the child, and the
child is entitled to demand a
hearing on the issue; see
Reverse Waiver.

Arizona Rev. Statutes Sec.
13-501

on the court’s own motion in a
case where a juvenile is being
prosecuted as an adult, the
court shall hold a hearing to
determine if jurisdiction should
be transferred to juvenile court.
If the court finds by clear and
convincing evidence that
public safety and the juvenile’s
rehabilitation would be best
served by the transfer, the court
shal so order it.

Arizona Rev. Statutes Sec.
13-504.

The county attorney may (or,
in the case of a child of at least
15, must) bypass the juvenile
court and bring a criminal
prosecution where a felony is
alleged to have been
committed by a “chronic
felony offender” (that is, a
child with two or more
previous adjudications for
conduct that would have been
felonious if committed by an
adult). However, in such a case
the child is entitled to demand
a post-arraignment, pretrial
hearing (in adult court) on the
question of whether he or she
qualifies as a chronic felony
offender. If the county attorney
fails to establish by a
preoponderance of the
evidence that the child is a
chronic felony offender, the
court must transfer the child to
juvenile court.

Avrizona Rev. Statutes Sec.
13-501(D-E); Arizona Rev.
Statutes Sec. 8-302

be brought” against a child “in
the same manner as an adult” if
the child is accused of any
criminal offense and has a
previous felony conviction.

Arizona Rev. Statutes Sec.
13-501
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ARKANSAS

transfer a case to adult
criminal court if the juvenile
is at least 14 or 15 years of
age, depending on the alleged
offense. Upon the state’s
motion, the court’s own
motion or that of any party,
the court must conduct a
hearing and consider various
specified factors in making
the determination. A finding
that a child should be tried as
an adult must be supported by
clear and convincing
evidence. Any party may
appeal from an order granting

court to another.

Ark. Code, Sec. 9-27-318

or denying a transfer from one

circuit court have concurrent
jurisdiction over a number of
listed age/offense categories.
Children who are at least 16
years old may be charged as
adults for any felony.
Children 14 or 15 years old
can be charged as adults for
certain enumerated felonies. If
charges are filed against a
juvenile in circuit court,
additional charges arising out
of the same incident may be
filed there as well, but only if,
after a hearing in the juvenile
division of chancery court, a
motion to transfer is granted.

Ark. Code, Sec. 9-27-318

any case in which it has
concurrent jurisdiction with
the juvenile court, after a
hearing on its own motion or
that of any party. The law
specifies various factors that
must be considered in making
the determination. A finding
that a juvenile should be tried
as in juvenile court must be
supported by clear and
convincing evidence. Any
party may appeal an order

granting or denying a transfer.

Ark. Code, Sec. 9-27-318

Discretionary Mandatory Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Waiver Always
The state may file a motionto | N/A N/A The juvenile court and the N/A The circuit court may transfer | N/A
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CALIFORNIA

Discretionary Mandatory Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Waiver Always
Upon motion, the juvenile N/A For various age/offense Except as provided by Cal. A minor who was at least 14 In any case in which a Once a minor has been

court may declare that a minor
at least 16 years old, who is
not amenable to the care,
treatment, and training
facilities available to it, is “not
a fit and proper subject to be
dealt with under the juvenile
court law.” The law specifies
that the minor’s probation
officer must investigate the
issue and submit a report to
the court, and that the report
must be considered, along
with various other listed
factors, in making the fitness
determination. The factors
include (1) the degree of
criminal sophistication
exhibited by the minor; (2) the
minor’s previous delinquent
history; (3) previously
successful attempts at
rehabilitation by the juvenile
court; (4) the circumstances
and gravity of the alleged
offense. The fitness
determination may be based
on anyone or a combination of
these factors.

Cal. Welf. & Inst. Code Sec.
707(a)

categories specified by statute,
a minor is presumed to be not
a fit and proper subject for
treatment as a juvenile, but is
entitled to present evidence to
the contrary. The fitness
determination must be based
on evidence, including a
probation officer’s report,
presented at a hearing, and on
consideration of various
factors listed in the statute.

Cal. Welf. & Inst. Code Sec.
707(a)(2); 707(c)

Welf. & Inst. Code Sec.
602(b), statutorily excluding
certain age/offense categories
from the juvenile court’s
jurisdiction, a prosecutor may
file a case in a court of
criminal jurisdiction against a
minor who meets relevant
age/offense criteria, includingt
but not limited to non-violent
offenses.

Cal. Welf. & Inst. Code Sec.
707(d)

years old at the time of
allegedly committing murder
or certain other crimes against
the person shall be prosecuted
as an adult, under the general
law in a court of criminal
jurisdiction.

Cal. Welf. & Inst. Code Sec.
602(b)

prosecutor has filed against a
minor in a court of criminal
jurisdiction, pursuant to Cal.
Welf. & Inst. Code Sec.
707(d), in a preliminary
hearing the magistrate shall
make a finding that reasonable
cause exists to believe that the
minor comes within this
subdivision. If reasonable
cause is not established, the
criminal court shall transfer
the case to the juvenile court
having jurisdiction over the
matter.

Cal. Welf. & Inst. Code Sec.
707(d)(4)

transferred and convicted in a
court of criminal jurisdiction,
subsequent charges against
the same minor may be filed
in adult court provided (1) the
minor was at least 16 years
old at the time of the alleged
violation and (2) the violation
was one for which waiver is
allowed. Even if the minor is
not convicted following a
transfer, subsequent charges
may nevertheless be filed
directly in adult criminal
court, provided the two above
conditions are met and the
original unfitness decision
was based solely on the
minor’s previous delinquency
history, the failure of the
juvenile court’s previous
attempts to rehabilitate the
minor, or both.

Cal. Welf. & Inst. Code Sec.
707.01
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COLORADO

Discretionary Mandatory Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Waiver Always
The juvenile court may certify | N/A At a juvenile court transfer Charges against juveniles may | N/A Following a transfer from In the case of a juvenile who

a child meeting age/offense
criteria for trial as an adult in
district court if, after
investigation and a hearing, it
finds that (1) there is probable
cause to believe that the child
committed an offense for
which judicial waiver is
authorized and (2) “it would
be contrary to the best
interests of the juvenile or of
the public to retain
jurisdiction.” The law lists 14
specific factors to be
considered in making the
determination. While the
presence of certain factors in a
case constitutes prima facie
evidence in favor of transfer
(see Presumptive Waiver), the
weight to be given to the
various factors is otherwise
committed to the court’s
discretion. Written reports
may be considered in making
the determination, but at the
request of any party the
authors must appear and be
cross-examined.

Colo. Rev. Stat. Sec. 19-2-
518

hearing, the following
constitute prima facie
evidence that it would be
contrary to the best interests
of the juvenile or the
community to retain
jursidiction: (1) two or more
previously sustained
delinquency petitions for
felonies or (2) two or more
previous juvenile probation
revocations for felonies.

Colo. Rev. Stat. Sec. 19-2-
518

be filed directly in the district
court if the juvenile is at least
16 years old at the time of
committing an alleged class 1
or 2 felony or certain crimes
of violence, or has previously
been subjected to proceedings
in adult criminal court
categories may be filed
directly in the district court.

Colo. Rev. Stat. Sec. 19-2-
517

juvenile court to district court,
the district court judge has the
power “to remand the case to
the juvenile court for
disposition at its discretion.”
(However, the court’s
sentencing discretion is
restricted in the case of
juveniles convicted of class 1
felonies and crimes of
violence, and those classified
as mandatory sentence
offenders, violent juvenile
offenders, and aggravated
juvenile offenders.)

Colo. Rev. Stat. Sec. 19-2-
518

If the prosecutor filed the case
against the minor directly in
district court, and the court
determines that the juvenile
and the community would be
better served by proceeding in
juvenile court, the court shall
enter an order directing that
the case be so transferred to
juvenile court.

Colo. Rev. Stat. Sec. 19-2-
517(3)(c)

is at least 16 years old and has
been previously tried in adult

criminal court, the prosecutor

can opt to file charges for any
subsequent offense directly in
district court.

Colo. Rev. Stat. Sec. 19-2-
517
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CONNECTICUT

Discretionary Mandatory Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Waiver Always
Upon the prosecutor’s motion, | The case of any minor at least | N/A N/A N/A In the case of a child accused N/A
in the case of a child at least 14 years old charged with a of a class C, D, or E felony or
14 charged with an capital felony, a class Aor B an unclassified felony, and
unclassified felony or a class felony, or arson murder is transferred from juvenile
C, D, or E felony, the juvenile | “automatically” transferred court upon motion of the
court shall conduct a hearing from juvenile to superior state’s attorney, the law
to determine whether the case | court for arraignment. The authorizes the superior court
shall be transferred to adult juvenile court has no role to return the case to juvenile
criminal court. The court must | other than to affirm that the court, but does not specify
find that (1) there is probable child was at least 14 at the grounds for such a retransfer,
cause to believe the child time of alleged commission standards to be applied or
committed the act; and (2) the | and to appoint counsel if the factors to be considered.
best interests of the child and child is indigent; the State’s
the public will not be served attorney need not make a In the case of a child accused
by maintaining the case in motion for transfer, and the of a class B felony and
juvenile court. The statute child’s counsel is not “automatically” transferred,
specifies certain factors for permitted to make any the State’s attorney may
the court to consider. argument or file any motion to request a retransfer to juvenile
oppose the transfer. (Note: A court within 10 days. The
State’s attorney who wishes to superior court, “after
~ proceed in juvenile court hearing,” is required to
(1:207nn. Gen. Stat. Sec. 46b against a child accused of a “decide such motion,” but
class B felony may do so, but again the law does not
only by seeking a transfer indicate grounds, standards, or
from superior court; see factors to be considered.
Reverse Waiver.)
Conn. Gen. Stat. Sec. 46b-
Conn. Gen. Stat. Sec. 46b- 127
127
7
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DELAWARE

Discretionary
Waiver

Mandatory
Waiver

Presumptive Waiver

Direct File

Statutory Exclusion

Reverse Waiver

Once an Adult,
Always

A child of any age who is
found to be “not amenable to
the rehabilitative processes”
of the juvenile court may be
referred to superior court for
prosecution as an adult.
(Note--The court itself can
initiate the process regardless
of the child’s age, but the
Attorney General is allowed
to initiate the process only
when the child is at least 14.)

the court must at least hold a
hearing to consider waiving
jurisdiction whenever (1) the
child is at least 14 and the
Attorney General so moves,
(2) the child is at least 14 and
is charged with violating a
restitution order or (3) the
child is charged with having
committed, after reaching the
age of 16, manslaughter, first
or second degree robbery,
first degree burglary, or first
degree arson. The law
specifies various factors that
must be considered by the
court in determining
amenability.

1010

While waiver is discretionary,

Del. Code, Tit. 10, Secs. 921,

A child of any age charged
with any of various listed
felonies, or a child who meets
certain other age/offense
criteria, “shall be proceeded
against as an adult”; however,
the juvenile court, “upon
application,” must first hold a
preliminary hearing to
determine “if the facts
warrant” referral to adult
court. The statutes specifies a
list of nonexclusive factors for
the court to consider in
determining whether the child
is amenable to the
rehabilitative processes of
juvenile court.

Del. Code, Tit. 10, Sec. 921,
1010

N/A

N/A

A criminal statute provides
that, “notwithstanding any
contrary provisions or statutes
governing the Family Court or
any other state law,” a child at
least 15 charged with
possession of a firearm during
commission of a felony must
be tried as an adult.
Apparently, therefore, in such
a case no “preliminary
hearing” in juvenile court is
necessary to determine “if the
facts warrant” referral to adult
court (see Mandatory
Waiver).

Del. Code, Tit. 11, Sec.
1447A

The Attorney General may
transfer a case involving a
child from superior court to
juvenile court without any
hearing, whenever, in the
Attorney General’s opinion,
“the interests of justice”
would be served thereby.
Otherwise, following a timely
motion of the defendant, the
superior court must hold a
hearing to consider a transfer;
the standard remains “the
interests of justice,” but the
law specifies various factors
that the court must consider in
making the transfer decision.
The superior court must retain
jurisdiction where a child has
previously (1) been declared
nonamenable to the
rehabilitative processes of the
juvenile court, (2) applied for
and been denied a transfer, or
(3) been convicted (as an
adult) of a felony.

Del. Code, Tit. 10, Sec. 1011

A child who has previously
been (1) declared
nonamenable to the
rehabilitative processes of the
juvenile court (discretionary
waiver) or (2) denied a
request for a transfer from
superior court to juvenile
court (reverse waiver) must
thereafter be referred to
superior court for trial as an
adult whenever charged with
delinquency.

Del. Code, Tit. 10, Secs.
1010, 1011
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DISTRICT OF COLUMBIA

Discretionary Waiver Mandatory Presumptive Waiver Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Always
Upon motion of the prosecutor in the | N/A In the case of a child of at least | The term “child” for purposes N/A N/A The transfer of a child for

case of a child who meets statutory
age/offense criteria, the family
division court must conduct a
hearing to determine whether to
transfer the child for criminal
prosecution. If there are grounds to
believe that the child is incompetent
to proceed, the court must stay
proceedings, obtain a mental
examination, and if the child is
determined to be incompetent, may
not proceed unless it is subsequently
determined that the child’s
competency has been restored.
Otherwise, the court must grant the
transfer motion if it finds, at the
conclusion of the hearing—and
assuming for purposes of the hearing
that the child committed the offense
alleged—that a transfer “is in the
interest of the public welfare and
protection of the public security and
there are no reasonable prospects for
rehabilitation.” The law specifies a
number of factors that must be
considered in making this
determination. A written report
containing information relevant to
these factors must be submitted to
the court by the director of social
services prior to the hearing, with
copies made available to all the
parties. The judge who conducts the
transfer hearing may not participate
in any subsequent factfinding
proceeding relating to the same
offense, unless the child does not
object.

D.C. ST Sec. 16-2307

15 who meets offense/prior
record criteria, there is a
rebuttable presumption in favor
of transfer.

D.C. ST Sec. 16-2307(e-2)

of family division jurisdiction
does not include anyone at
least 16 years old who is
charged by the U.S. Attorney
with any of various listed
offenses.

D.C. ST Sec. 16-2301(3)

criminal prosecution terminates
the family division’s
jurisdiction over the child for
any subsequent offense, but
jurisdiction is restored if (1)
the criminal prosecution ends
without a conviction, a guilty
plea, or a verdict of not guilty
by reason of insanity and (2) as
of that time no new charges
have been filed against the
child alleging any post-transfer
criminal offense. (Note—For
purposes of this provision, the
U.S. Attorney’s direct-file
charging of a 16-year-old as an
adult has been deemed a
“transfer” terminating the
family division’s jurisdiction.)

D.C. ST Sec. 16-2307(h)

[NEWYORK 2821125_14]




FLORIDA

Discretionary Waiver Mandatory Presumptive Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Waiver Always
At the request of the State’s Attorney in the N/A N/A With respect to any child meeting The State’s Attorney must file N/A A child who has been

case of a child of at least 14, the juvenile court
must hold a hearing to determine whether the
child should be transferred for criminal
prosecution. Prior to the hearing, the
Department of Juvenile Justice must conduct a
study and submit a report to the court regarding
the child; all parties are entitled to question the
author of the report at the hearing. The law lists
a number of factors to be considered by the
court in making the transfer determination and
mandates that any order to transfer a child for
criminal prosecution be supported by written
findings of fact with respect to each such
factor.

In the case of a child of at least 14 who has
previously been adjudicated delinquent for any
of a number of listed offenses, the State’s
Attorney must either file a motion requesting a
transfer or make use of the direct file
procedures (see Direct File). If a child of at
least 14 is accused of a felony and has at least 3
previous adjudications for committing,
attempting, or conspiring to commit felonies,
one or more of which involved use or
possession of a firearm or violence against a
person, the State’s Attorney must either make
use of the direct file procedures (see Direct
File), file a motion requesting a transfer, or
provide the court with written reasons for
failing to do so. If the State’s Attorney does
request a transfer, the juvenile court must
either grant it or provide written reasons for not
doing so. [Note—This procedure is described
in the law under the heading “Mandatory
involuntary waiver,” but clearly it is not
mandatory in a literal sense, since a judge
wishing to retain jurisdiction need do no more
than “provide written reasons.”]

Fla. Stat. Sec. 985.556; Fla. Rules of Juv.
Proc., Rule 8.105

certain age/offense criteria, charges
may be filed directly in adult
criminal court whenever, in the
State’s Attorney’s “judgment and
discretion,” the public interest
requires it. (Note—While the law
gives the State’s Attorney discretion
here, one who declines the option
may be formally obliged to move
for a transfer in juvenile court, or at
least to provide the court with
written reasons for failing to do so;
see Discretionary Waiver.)

In addition, if a child is accused of a
capital offense, the State’s Attorney
may present the case to a grand jury
and seek an indictment. If the
State’s Attorney does not wish to
seek an indictment, or if the grand
jury does not return an indictment,
the State’s Attorney may inform the
court in writing to that effect and the
case will proceed in juvenile court.
If the State’s Attorney gets an
indictment, the child will be tried as
an adult not only for the capital
offense but also for any included
offenses.

Fla. Stat. Sec. 985.557

charges directly in adult
criminal court against any child
who meets various age/offense
criteria specified by statute.

Fla. Stat. Sec. 985.557

convicted and sentenced as an
adult is thereafter “handled in
every respect as an adult for
any subsequent violation of
state law,” unless the court
imposes juvenile sanctions
pursuant to Fla. Stat. Sec.
985.565.

Fla. Stat. Sec. 985.556
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GEORGIA

Discretionary Waiver | Mandatory Presumptive Waiver Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Always
After a petition has been filed The juvenile court “shall N/A The juvenile and superior The superior court has Before indictment, “for N/A

and provided a juvenile meets
age/offense requirements, the
juvenile court may transfer his
or her case to adult court for
prosecution if it finds, after a
proper hearing, that there are
reasonable grounds to believe
that (1) the juvenile committed
the act alleged, (2) the juvenile
is not subject to commitment to
a mental institution, and (3) the
best interests of the juvenile
and the community require it.

Code of Georgia, Sec. 15-11-
30.2

transfer” a case to the
appropriate adult court if it
finds, after a proper hearing,
that there are reasonable
grounds to believe that a
juvenile meeting age
requirements committed one of
several crimes specified by
statute. The court must at least
hold a hearing to consider
transfer in any case in which an
accused juvenile burglar has at
least three previous burglary
adjudications; however, in such
a case, following a transfer, the
district attorney must
investigate and report to the
superior court as to whether the
case should be retransferred to
juvenile court.

Code of Georgia, Secs. 15-11-
30.3

courts have concurrent
jurisdiction over cases
involving juveniles of any age
accused of crimes punishable
by death or life imprisonment,
except for certain designated
crimes placed under the
exclusive jurisdiction of the
superior court.

Code of Georgia, Sec. 15-11-
560

exclusive jurisdiction over the
trial of a juvenile age 13 or
older accused of certain
enumerated offenses.

Code of Georgia, Sec. 15-11-
560

extraordinary cause,” the
prosecutor may “decline
prosecution in superior court”
of a case over which the
superior court has exclusive
jurisdiction, withdraw it and
lodge it in the appropriate
juvenile court instead. After
indictment, “for extraordinary
cause,” the superior court may
transfer a case over which it
has exclusive jurisdiction to the
juvenile court, unless it
involves an offense punishable
by life imprisonment or death.

Code of Georgia, Sec. 15-11-
560
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HAWAII

Discretionary Waiver

Mandatory
Waiver

Presumptive
Waiver

Direct File

Statutory Exclusion

Reverse Waiver

Once an Adult,
Always

In a case involving a minor who meets
specified age/offense requirements, the
family court may waive jurisdiction and
order the minor held for criminal
proceedings if, after a hearing, it makes
certain findings; the requisite findings
depend on the age/offense categories
involved.

In a case in which the accused (regardless of
age) is alleged to have committed an act that
would constitute first or second degree
murder or the attempt, that is all the court
need find.

In a case involving a 14- or 15-year-old
accused of a felonious act other than murder
or attempted murder, the court must also
find that either (1) the act constituted a class
A felony, (2) the act resulted in serious
injury to the victim, or (3) the accused has
previously been adjudicated for a felony.

In the case of a minor accused of
committing any felony after his 16th
birthday, the court must also find—on the
basis of a “full investigation and hearing”—
that either (1) the minor is not treatable in
any children’s institution or facility in the
state or (2) the safety of the community
requires that the minor be restrained beyond
the period of his minority. Except where the
minor is accused of murder or attempted
murder, the court making the waiver
decision must weigh various factors (the
minor’s maturity, the seriousness of the
offense, etc.) specified by statute. An order
waiving jurisdiction is not appealable until
after trial.

Haw. Rev. Stat., Div. 3, Tit. 31, Secs. 571-
22,571-22.5

N/A

N/A

N/A

N/A

N/A

A transfer for criminal
proceedings terminates the
family court’s jurisdiction over
any subsequent offenses
committed by the same child.

Haw. Rev. Stat., Div. 3, Tit.
31, Sec. 571-22(e)
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IDAHO

Discretionary Mandatory Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Waiver Always
The juvenile court may waive N/A N/A N/A Any juvenile who is at least N/A Once a juvenile has been
jurisdiction (after a hearing on 14 and is alleged to have convicted as an adult—or
its own motion or that of committed any of a number of even once the juvenile has
either party) over a case specified crimes “shall be been found or pled guilty “to
involving any juvenile charged, arrested and a lesser offense or amended
meeting age/offense proceeded against...as an charge growing out of or
requirements. The motion adult.” All other charges included within the original
must be in writing and address arising out of the same charge,” whether or not that
the grounds and reasons transaction are also handled in offense is excluded—the
supporting the motion. adult court. juvenile is treated as an adult
The law specifies various for purposes of any
factors that must be subsequent violations of Idaho
cons_idered by Fhe court in ldaho Code Sec. 20-509 law.
making the waiver
determination. In addition, in .
the case of a waiver of Idaho Code Sec. 20-509(j)(3)
jurisdiction over someone
who is currently 18 for any
felonious act committed
before he or she became 18,
the court must find that (1) the
accused is not committable to
a mental institution, (2) the
accused is not treatable in any
available juvenile institution
or facility, or (3) the safety of
the community requires
restraint.
Idaho Code Secs. 20-508, 20-
509

13
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ILLINOIS

Discretionary Mandatory Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Waiver Always
On motion of the State’s If the State’s attorney moves If the State’s attorney moves N/A Minors meeting specified N/A Any minor who has been
attorney in the case of a child for an order permitting for an order permitting age/offense criteria are previously tried and convicted
of at least 13 years old criminal prosecution of a criminal prosecution in the excluded from the definition in adult criminal court is
accused of committing any child of at least 15 meeting case of a child at least 15 of “delinquent minor” for excluded from the definition
criminal offense, a juvenile statutory criteria and accused years old, accused of any of a purposes of juvenile court of “delinquent minor” for
judge specially designated to of committing a felony in number of specified offenses, jursidiction, and are subject to purposes of juvenile court
hear such motions may enter furtherance of the criminal it is rebuttably presumed that criminal prosecution for the jurisdiction. Such a minor is
an order permitting criminal activities of an organized the child is not a fit and excluded offenses and all subject to adult prosecution
prosecution if the court finds, gang, or the offense of proper subject for treatment as others arising out of the same for any subsequent offense.
after investigation and a discharging a firearm on or a juvenile. Accordingly, if the incidents.
hearing, “that it is not in the near school property, the juvenile court finds probable 705 1LCS 405/5-1
best interests of the public”to | juvenile court must grant the cause to believe the State’s . 05 1L.CS 405/5-130
. - S ’ - 705 ILCS 405/5-130

proceed aginst the child as a order, provided it finds allegations, it must enter an
juvenile. The law specifies a probable cause to believe the order permitting criminal
number of factors to be State’s allegations. prosecution, unless it also
considered in making this finds based on clear and
determination. 705 ILCS 405/5-805 convincing evidence, and

considering a number of

} factors specified by statute,

705 1L.CS 405/5-805 that the child “would be

amenable to the care,

treatment, and training

programs” available through

the juvenile court.

705 ILCS 405/5-805

14
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INDIANA

Discretionary Waiver Mandatory Presumptive Direct File | Statutory Exclusion Reverse Once an Adult,
Waiver Waiver Waiver Always
Upon motion of the prosecutor and after investigation and | Upon motion of the N/A N/A The juvenile court has no jurisdiction N/A The “juvenile law does not

a hearing, the juvenile court may waive jurisdiction over
certain specified categories of juveniles. A waiver order
must include specific findings of supporting facts. The
waiver applies not only to the offense charged but to all
lesser included offenses.

In the case of a child who was at least 14 at the time of
commission, the court may waive jurisdiction if it finds
(1) probable cause to believe the child committed an act
that is either “heinous or aggravated™ or “part of a
repetitive pattern of delinquent acts”; (2) that the child is
“beyond rehabilitation under the juvenile justice system”;
and (3) that it is “in the best interests of the safety and
welfare of the community” that the child be tried as an
adult.

In the case of a child who was at least 16 at the time of
commission, the court may waive jurisdiction if it finds
(1) probable cause to believe the child committed a
felony relating to controlled substances and (2) that it is
“in the best interests of the safety and welfare of the
community” that the child be tried as an adult.

In the case of a child of at least 10 accused of murder or a
child of at least 16 accused of involuntary manslaughter,
reckless homicide, or any nondrug class A or B felony,
the juvenile court “shall waive jurisdiction” if it makes
the requisite probable cause finding, “unless it would be
in the best interests of the child and of the safety and
welfare of the community” for the court to deny the
waiver. [Note—Although this last provision is cast in
terms of presumptive waiver, it appears to lie somewhere
between Indiana’s two wholly discretionary provisions
(which specify that the court “may” waive) and its wholly
mandatory one (which does not contain any “unless”
clause or even require a probable cause finding.]

Indiana Code Secs. 31-30-3-1 to 31-3-1-5, 31-30-3-10

(The current version of Sec. 31-30-3-1-5 is effective until
July 1, 2014. The new version replaces references to
classes A and B felonies with references to certain felony
levels.)

prosecutor, the juvenile court
“shall waive jurisdiction” over
a case in which (1) a child of
any age is charged with an act
that would be a felony if
committed by an adult, and (2)
the child has previously been
convicted of a felony or
nontraffic misdemeanor.
[Note—The charge alone is
sufficient here; no findings
regarding probable cause or
the public interest are
necessary.]

Indiana Code Sec. 31-30-3-6

over a child accused of having
committed a statutorily excluded offense
after reaching the age of 16. The court
having adult criminal jurisdiction over
an excluded offense also has jurisdiction
over any offense that may be joined to it.
The adult court retains jurisdiction even
if the child is convicted or pleads guilty
to a lesser included offense.

Indiana Code Sec. 31-30-1-4

(The current version of this Sec. 31-30-
1-4 is effective until July 1, 2014. The
new version makes no substantive
changes to the law.)

apply to” a child who is
accused of a crime and has
previously been waived to
adult court. In addition, even if
there was no waiver involved
in the previous case, a child
who was convicted in adult
court of a felony or nontraffic
misdemeanor and is
subsequently charged with a
felony is automatically waived
(see Mandatory Waiver).

Indiana Code Secs. 31-30-1-2,
31-30-3-6

[NEWYORK 2821125_14]
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IOWA

Discretionary Waiver Mandatory Presumptive Direct File Statutory Exclusion Reverse Waiver Once an Adult,

Waiver Waiver Always
In the case of a child of at least 14 accused of a public N/A N/A N/A Designated offenses A child accused of an offense Once a child 16 or older has
offense, on motion of either the child or the county committed by a child 16 or excluded from juvenile been waived to and convicted
attorney, the juvenile court must hold a hearing to older are excluded from jurisdiction may nevertheless of a felony in district court,
determine whether to waive jurisdiction. Prior to the juvenile court jurisdiction and be transferred to juvenile court | provided the child was
hearing, an investigative report on the child must be prosecuted in adult court. “upon motion and for good prosecuted and convicted as an
submitted to the court by the juvenile probation officer cause.” adult (and not as a youthful
or other designated person. At the conclusion of the Jlowa Code Sec. 232.8 offender), proceedings against
hearing, the court may waive jurisdiction if it finds (1) B lowa Code Sec. 232.8 the child for any subsequent
that there is probable cause to believe the child felonies or aggravated
committed a public offense (or if it has already found misdemeanors must be
probable cause at a previous detention hearing) and (2) commenced in district court. If
that the State has established that there are no such a case is mistakenly
reasonable prospects for rehabilitation within the begun in juvenile court, it
juvenile court system and that waiver would be in the must be immediately
best interests of the child and the community. The law transferred to district court.
specifies various factors to be considered by the court in
making this determination. lowa Code Sec. 232 45A
[Note—Slightly different standards apply when the
court is considering a motion for waiver for the purpose
of prosecuting the child as a “youthful offender” rather
than as an adult. (The trial of a youthful offender takes
place in adult court, but upon conviction the sentencing
is deferred, and supervision over the child is transferred
back to the juvenile court, until the child’s 18th
birthday; at that time the adult court has a number of
sentencing options, including continuing the child on
youthful offender status, entering a sentence,
suspending the sentence, placing the child on probation,
etc.) Waiver for purposes of youthful offender
prosecution is permitted in the case of a child no older
than 15 if the court, after considering the best interests
of the child and the community as well as a number of
other determinative factors specified by statute, finds
that (1) there is probable cause to believe the child
committed an offense that would have been excluded
from juvenile court jurisdiction if the child had been 16
and (2) the State has established that there are no
reasonable prospects for rehabilitating the child before
his 18th birthday within the juvenile court system.]
lowa Code Sec. 232.45

16
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KANSAS

Discretionary Waiver Mandatory Presumptive Waiver Direct File Statutory Exclusion Reverse Once an Adult,

Waiver Waiver Always
Upon motion of the county or district attorney in the N/A Where the county or district N/A N/A N/A If a child is convicted
case of a child accused of any offense, the juvenile attorney seeks adult prosecution following authorization of
court must hold a hearing to decide whether to in the case of a child who meets adult prosecution, the
authorize prosecution of the child as an adult. Except certain age/offense/prior record authorization “shall attach and
where the child meets age/offense/prior record criteria criteria, adult prosecution is apply to any future acts”
creating a presumption in favor of adult prosecution presumed to be appropriate, and committed by the same child.
(see Presumptive Waiver), juvenile treatment is the burden is on the child to However, if the authorized
presumed to be appropriate unless the prosecution rebut the presumption by a prosecution is for an offense to
shows that there is “good cause™ for adult prosecution. preponderance of the evidence. which the presumption in favor
If the child has had proper notice but fails to appear at (If the issue is whether to of authorization applies (see
the hearing on the motion to authorize adult designate the proceedings as an Presumptive Waiver), and the
prosecution, the hearing may be held in the child’s extended jurisdiction juvenile child is not convicted of any of
absence following notice by publication. The law lists prosecution and the child meets the offenses creating the
a number of factors that the court must consider in the statutory criteria, the same presumption, the child is
deciding whether to authorize prosecution as an adult, presumption applies.) considered “a juvenile
and permits the court to consult reports and other offender” and is sentenced
W_ritten materials bgaring_op these factprs, but Kansas Statutes Sec. 38-2347 under the Juvenile Offenders
stipulates that “the insufficiency of evidence Code.
pertaining to any one or more of the factors...shall not
in and of itself be determinative of the issue.” Upon
completion of the hearing, the court may authorize Kansas Statutes Sec. 38-2347
adult prosecution if it finds by a preponderance of the
evidence that such prosecution is warranted. In the
alternative, the county or district attorney may move to
have the case designated an “extended jurisdiction
juvenile prosecution.” Even where the county or
district attorney requests an authorization of adult
prosecution, the court may instead designate the case
an extended jurisdiction juvenile prosecution. The
procedures, presumptions, and factors to be considered
in determining whether to designate a case an
extended jurisdiction juvenile prosecution are identical
to those involved in a hearing to consider whether a
child should be prosecuted as an adult. Moreover, like
a child subject to adult prosecution, a child who is
subject to extended jurisdiction juvenile prosecution
has “the right to trial by jury, to the effective
assistance of counsel and to all other rights of a
defendant pursuant to the Kansas code of criminal
procedure.” However, different sentencing provisions
apply.
Kansas Statutes Secs. 38-2347, 38-2302(i)

17
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KENTUCKY

Discretionary
Waiver

Mandatory
Waiver

Presumptive Waiver

Direct File

Statutory Exclusion

Reverse Waiver

Once an Adult,
Always

Upon motion of the county
attorney, the district court
must conduct a preliminary
hearing to determine whether
a child should be transferred
to circuit court for trial as a
“youthful offender.” (A
youthful offender is
proceeded against in most
respects as an adult. Before
invoking the youthful
offender provisions, the
county attorney is required by
law to consult with the
Commonwealth’s attorney.)
Following the preliminary
hearing, if the court
determines that (1) there is
probable cause to believe the
child committed the offense
alleged and otherwise meets
statutory age/offense/prior
record criteria and (2) at least
two of a list of eight
determinative factors
specified by statute (one of
which is “the best interest of
the child and community™)
weigh in favor of transfer, it
may issue an order
transferring the child to circuit
court. Whether the case of a
child charged with a felony is
handled in district court or
circuit court, all offenses
arising from the same course
of conduct must be tried with
the felony.

KRS Tit. L1, Secs. 635.020,
640.010

A child of at least 14 accused
of a Class A or B felony, or a
felony in which a firearm was
used must be transferred to
circuit court for trial as an
adult if the district court finds
probable cause to believe that
the child committed the
offense alleged.

KRS Tit. LI, Sec. 635.020

N/A

N/A

N/A

If, after a transfer from district
court to circuit court, a grand
jury fails to return an
indictment for an offense
qualifying the child for
youthful offender treatment,
but instead indicts for some
other offense, the child must
be returned to district court to
be tried as a juvenile.

KRS Tit. LI, Sec. 640.010(3)

N/A

[NEWYORK 2821125_14]
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LOUISIANA

Discretionary
Waiver

Mandatory
Waiver

Presumptive Waiver

Direct File

Statutory Exclusion

Reverse Waiver

Once an Adult,
Always

A child who was at least 14 at
the time of committing
various listed offenses but is
not otherwise subject to the
original jurisdiction of the
criminal court may be
transferred following a
hearing, either on the district
attorney’s or the court’s own
motion. In order for the
motion to be granted, the state
must prove that (1) probable
cause exists that the child
meets the age/offense criteria.
The state must also prove by
clear and convincing evidence
that “there is no substantial
opportunity for the child’s
rehabilitation” based on
evaluating a number of
criteria, including the
seriousness of the offense, any

If a child is accused of first or
second degree murder,
aggravated rape or aggravated
kidnapping, and was at least
15 at the time of commission,
but has not been indicted, the
juvenile court has jurisdiction
only until it determines, at a
“continued custody hearing,”
that there is probable cause to
believe the child committed
the offense. Thereafter, the
child is subject to the
exclusive jurisdiction of the
adult criminal court. The adult
court’s jurisdiction
encompasses both the charged
offenses and any lesser
included offenses of which
the child might be convicted.
(For an alternative treatment
of the same category of cases,

N/A

If the case meets specified
age/offense criteria, the
district attorney may choose
between (1) obtaining a grand
jury indictment against the
child, which bypasses the
juvenile court altogether; (2)
filing criminal charges
without first securing a grand
jury indictment, in which case
the juvenile court’s only
involvement with the case
will be to determine whether
there is probable cause to
believe that the child
committed the offense; or (3)
filing a delinquency petition,
in which case jurisdiction
remains in the juvenile court.

La. Children’s Code, Tit.

The case of a child who has
been indicted for first or
second degree murder,
aggravated rape or aggravated
kidnapping, and was at least
15 at the time of commission,
is under the exclusive
jurisdiction of the adult
criminal court. The adult
court’s jurisdiction
encompasses both the charged
offenses and any lesser
included offenses of which
the child might be convicted.
(Note—In other words, if the
district attorney bypasses
juvenile court and seeks an
indictment from a grand jury
in such a case, then no
juvenile court hearing to
determine probable cause
need be held, and the child is

N/A

N/A

[NEWYORK 2821125_14]

111, Ch. 4, Art.
past offenses of the child, past | see Statutory Exclusion.)  Ch. 4, Art. 305 treated as an adult from the
efforts at rehabilitation, and moment the indictment is
Wheth_e'r at'jequate La. Children’s Code, Tit. returngd. For the alternative
rehabilitative programs for the scenario, see Mandatory
. . 111, Ch. 4, Art. 305 .
child’s particular problems are Waiver.)
available.
La. Children’s Code, Tit.
La. Children’s Code, Tit. 111, Ch. 4, Art. 305
111, Ch. 4, Arts. 857, 862
19




MAINE

Discretionary
Waiver

Mandatory
Waiver

Presumptive Waiver

Direct File

Statutory Exclusion

Reverse Waiver

Once an Adult,
Always

At the request of the
prosecutor in the case of a
child alleged to have
committed certain felonies,
the juvenile (district) court
must conduct a “bind-over
hearing” to determine whether
to waive jurisdiction. At the
hearing, reports and other
written materials may be
considered by the court in
ruling on a waiver, but any
party may demand that the
authors of such materials
appear as witnesses for
questioning. The court may
waive jurisdiction, bind the
child over to superior court,
and certify the case for
proceedings before a grand
jury if it finds (1) that there is
probable cause to believe the
child committed a waivable
offense and (2) that, when
various factors specified by
statute are considered
(including the seriousness of
the offense, the characteristics
of the child, and the adequacy
of the dispositional
alternatives available to the
juvenile court), “the
preponderance of the
evidence” indicates that
prosecuting the child as an
adult would be “appropriate.”

MRS Tit. 15, Pt. 6, Ch. 503,
Sec. 3101

N/A

If a child of any age is
charged with a crime that, if
the child was an adult, would
constitute certain categories of
murder, attempted murder,
manslaughter, assault, arson,
robbery, or sexual assault, the
child has the burden of
proving that he should not be
waived to adult criminal
court.

MRS Tit. 15, Pt. 6, Ch. 503,
Sec. 3101

N/A

N/A

N/A

Any person bound over and
convicted as an adult must be
proceeded against as an adult
in all prosecutions for
subsequent crimes.

MRS Tit. 15, Pt. 6, Ch. 503,
Sec. 3101

[NEWYORK 2821125_14]
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MARYLAND

Discretionary Mandatory Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Waiver Always
The juvenile court may waive N/A N/A N/A The juvenile court “does not Generally, a court with The juvenile court does not
its jurisdiction over a child have jurisdiction over” criminal jurisdiction over a have jurisdiction over a child
who meets specified various age/offense case excluded by statute from who has previously been
age/offense criteria if it finds, categories, unless the adult juvenile jurisdiction may convicted of a felony “as an
after ordering an investigation criminal court waives its waive it and transfer the child | adult” and is subsequently
and holding a hearing, that the jurisdiction and transfers the to juvenile court if such a alleged to have commited a
child is not a fit subject for case to the juvenile court. (See | transfer is “in the interests of felony, unless an order
juvenile rehabilitative Reverse Waiver.) If a child the child or society.” removing the proceeding to
measures. The law lists meets age/offense criteria for However, the court may not the court has been filed.
various factors to be exclusion, all other charges transfer a case of any child
cor}sidered in r_nak_ing the against th_e c_hild arising out of | who _(1) has previously been MD Code, Courts and
waiver determination. For the same incident are also convicted of an excluded Judicial Proceedings, Sec. 3-
purposes of waiver the court heard in adult criminal court. offense; (2) has previously 8A-03 T
must assume that the child been waived/transferred to
actually committed the juvenile court and adjudicated . .
offenses in the petition. An %Bié:igldgrgcoegjtisnzzdSec. 3. | delinquent; or (3) is accused If the juvenile court once
order waiving jurisdiction is 8A-03 ' of first degree murder and was | Waived its jurisdiction over a
not immediately appealable. at least 16 at the time of child and that child is
commission. The law subsequently charged with
. ifi i another delinquency, the court
When_ a (.:h'!d over whom f,fﬁg;gii‘gg%ﬁgﬁﬁ?ﬁ;ﬂ?ﬁg may waive its jurisdiction in
juvenile jurisdiction has > the subse t di
; ; a reverse waiver quent proceeding
previously been waived > after summary review
comes before the juvenile determination. ‘
court on a new offense, the
court may waive its MD Code, Crim. Procedure, | MD Code, Courts and
jurisdiction following a Sec. 4-402 Judicial Proceedings, Sec. 3-
summary review, without a 8A-06
hearing. (Also, as noted in
Reverse Waiver, once a child
has been (1) convicted of an
excluded offense or (2)
adjudicated delinquent
following a reverse waiver, he
can never get a transfer from
MD Code, Courts and
Judicial Proceedings, Sec. 3-
8A-06
21
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MASSACHUSETTS

Discretionary Mandatory Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Waiver Always
N/A N/A N/A Cases that meet statutory The juvenile court has no N/A N/A

age/offense criteria may be
commenced either in juvenile
court (or a juvenile session of
district court) or by
indictment. A complaint and
indictment for a qualifying
offense, as well as any other
offense properly joined to it,
are brought in “the usual
course and manner of criminal
proceedings.”

Mass. Gen. Laws, Ch. 119,
Sec. 54

jurisdiction over a child of at
least 14 charged with first or
second degree murder.
Complaints and indictments
for murder, along with any
other offense properly joined,
are brought in “the usual
course and manner of criminal
proceedings.”

Mass. Gen. Laws, Ch. 119,
Sec. 74

[NEWYORK 2821125_14]
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MICHIGAN

Discretionary Waiver Mandatory Presumptive Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Waiver Always
On the motion of the prosecutor, and N/A N/A In the case of a child of at least | The juvenile court does not N/A The juvenile court must waive

after a hearing, the juvenile court may
waive jurisdiction over the case of a
child, at least 14 years old, accused of a
felony (or any other offense, whether or
not designated a felony, that is
punishable by more than one year’s
imprisonment), if it finds that (1) there
is probable cause to believe the child
committed the offense alleged and (2)
the best interests of the child and the
public would be served thereby. The
law specifies a number of factors that
must be considered in making this
determination, but mandates that the
court give the most weight to two: the
seriousness of the offense and the
child’s prior record.

[Note—Under a separate provision,
Sec. 712A.2d, at the request of the
prosecutor in a case that is not subject
to direct file, the juvenile court may
“designate the case as a case in which
the juvenile is to be tried in the same
manner as an adult”—but in juvenile
court. The necessary findings, and the
considerations that must be weighed,
are the same as in a discretionary
waiver hearing. However, if the court
grants the request, the trial and
sentencing take place in juvenile court,
with “all procedural protections and
guarantees to which the juvenile would
be entitled if being tried for the offense
in a court of general criminal
jurisdiction.”]

MCL Sec. 712A.4

14 accused of a “specified
juvenile violation,” the juvenile
court has jurisdiction only “if
the prosecuting attorney files a
petition in the court instead of
authorizing a complaint and
warrant.” Otherwise, the circuit
court has jurisdiction.
Jurisdiction over a specified
juvenile violation includes
jurisdiction over any lesser
included offense and over any
other offense arising out of the
same transaction.

[Note—Under a separate
provision, Sec. 712A.2d, ina
case subject to direct file the
prosecutor may “designate the
case as a case in which the
juvenile is to be tried in the
same manner as an adult.” In
such a case, the trial and
sentencing take place in
juvenile court, but with “all
procedural protections and
guarantees to which the
juvenile would be entitled if
being tried for the offense in a
court of general criminal
jurisdiction.”]

MCL Secs. 712A.2, 600.606

have jurisdiction over children
age 17 years or older.

MCL Secs. 712A.2

jurisdiction over any child who
has previously been subject to
adult court jurisdiction if it
finds probable cause to believe
the child committed a felony.

MCL Sec. 712A.4(5)

[NEWYORK 2821125_14]
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MINNESOTA

Discretionary Waiver | Mandatory Presumptive Waiver Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Always

On motion of the prosecutor in N/A If a child of at least 16 is N/A The term “delinquent child” N/A The juvenile court must order
the case of a child of at least 14 accused of (1) an offense that does not include a child of at certification for trial as an adult
accused of a felony, the would result in a presumptive least 16 who is accused of first in any case in which the
juvenile court may, after a commitment to prison under degree murder. prosecutor shows that a child
hearing, certify the proceeding applicable laws and sentencing accused of a felony was (1)
for adult criminal prosecution guidelines or (2) a felony . previously certified and (2)
if it finds (1) probable cause to committed with a firearm, %Ionél igtlatutes Sec. 2608.007, thereafter convicted, either of
believe that the child there is a presumption that ' the offense for which he was
committed the offense alleged certification for trial as an adult certified or of a lesser included
and (2) that the prosecutor has is appropriate. In such a case, if offense that itself constituted a
shown by clear and convincing the court finds probable cause felony.
evidence that the public safety to believe that the child
would not be served by committed the offense alleged, .
retaining the proceeding in the child has the burden of Minn. Statutes Sec. 260B.125
juvenile court. (Note—The showing by clear and
“clear and convincing” convincing evidence that the
standard does not apply to public safety would be served
certain age/offense categories; by retaining the case in
see Presumptive Waiver.) The juvenile court. If the court
law specifies various factors decides to order certification, it
that must be considered in need not issue written findings
making the public safety regarding the public safety
determination, but requires that determination. However, if it
two be given greater weight decides not to certify in such a
than the others: the seriousness case, it must designate the
of the offense and the child’s proceeding an extended
prior record. Whether the court jurisdiction juvenile
decides for or against prosecution and include in its
certification, it must issue decision written findings to
written findings in support of support its determination with
its decision. regard to public safety.
Minn. Statutes Sec. 260B.125

Minn. Statutes Sec. 260B.125

24
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MISSISSIPPI

Discretionary Waiver Mandatory Waiver | Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Always

The youth court may waive jurisdiction | N/A N/A N/A Certain categories of crime are Following youth court’s waiver | Youth court jurisdiction over a
over the case of a child of at least 13 if “in the original jurisdiction of and on the motion of a child child is terminated once the
it finds, following a bifurcated transfer the circuit court” rather than who has been transferred from child has been convicted in
hearing, (1) probable cause to believe the youth court; however, a youth court to circuit court, the | circuit court. In addition, once
the child committed the alleged offense child must have reached his circuit court may review the a child has been transferred to
and (2) no reasonable prospects of 13th birthday to be held transfer proceedings. It must or otherwise appeared in circuit
rehabilitation within the juvenile justice criminally responsible. remand the case to the youth court, even if not convicted,
system. The child may waive the court if the transfer order isnot | the circuit court retains
probable cause phase of the hearing. Miss. Code. Sec. 43-21-151 supported by substantial jurisdiction, without any
The law lists various factors that must T evidence. further transfer proceedings,
be considered in making the finding over any subsequent felony
that thgre are no prospects of Excluded Offenses: Generally, | 2 involving the child.
rgha_bllltatlon, and specifies that the the circuit court may also
f'”d".‘g WUSt b_e supported by clear_ and waive its original jurisdiction Miss. Code, Sec. 43-21-157(8)
convincing evidence. Once a case is over a child accused of an
transferred, the adult court has excluded offense. and transfer
jurisdiction over the offense described the case to youth ’court if it
in the griginal petition as well as any finds “that it would be in the
lesser included offense. best interests of such child and

in the interest of justice.”
Miss. Code, Secs. 43-21-157 However, the circuit court may

not transfer the case of a child

who has previously been

convicted as an adult, either for

an excluded offense or

following a waiver.

[Note—There is no equivalent

provision for waiver/transfer

from circuit court to “family

court.”]

Miss. Code, Secs. 43-21-159,

43-21-157(8)
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MISSOURI

Discretionary Waiver

Mandatory Waiver

Presumptive Waiver

Direct File

Statutory Exclusion

Reverse Waiver

Once an Adult, Always

Upon its own motion or that of any
party in the case of a child of at
least 12 accused of a felony, the
juvenile court may order a hearing
to consider whether to dismiss the
delinquency petition and transfer
the child for adult prosecution.
(However, the court must at least
hold a hearing to consider transfer
where the child is accused of one
of a number of listed offenses or
has committed two or more
previous felonies.) Before the
hearing, a written report on the
child s history, record, offense,
rehabilitation prospects, etc., must
be prepared for the juvenile court’s
consideration. Following the
hearing, the court may dismiss the
case to permit adult prosecution if
it finds that the child is not a proper
subject to be dealt with under the
juvenile law, taking into account a
number of determinative
considerations (including “racial
disparity in certification”) specified
by law. An order of dismissal to
permit adult prosecution must be
supported by written findings.

Mo. Stat., Tit. X1, Sec. 211.071

N/A

N/A

N/A

N/A

N/A

Once the juvenile court has
dismissed a petition to permit
prosecution of a child as an adult,
its jurisdiction over that child with
respect to future offenses is forever
terminated, unless the child is
subsequently found not guilty in
adult court.

Mo. Stat., Tit. XII, Sec. 211.071
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MONTANA

Discretionary Waiver | Mandatory Waiver Presumptive Waiver Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Always
A jurisdictional provision N/A N/A If a child otherwise meets The prosecutor must petition When a county attorney has N/A

specifies that the youth court
“has jurisdiction to...transfer a
youth court case to the district
court after notice and a
hearing,” but says nothing
regarding any age or offense
restrictions on this transfer
authority, grounds for such a
transfer, or standards that
govern the decision.

Montana Code Sec. 41-5-203

specified age/offense criteria,
but was under 17 at the time of
the alleged offense, the county
attorney has discretion to file
either (1) a delinquency
petition in youth court or (2) a
motion in district court asking
for leave to file there. (If the
child was 17 at the time of the
offense, the county attorney
must ask leave to file in district
court; see Statutory Exclusion.)
The district court must grant
the county attorney leave to
file there if it finds both that
there is probable cause to
believe the child committed the
alleged offense. A separate
offense that “arises during the
commission of” but is not one
of the offenses qualifying for
direct file treatment may either
be tried in youth court or
transferred to district court
upon the county attorney’s
motion and the district court’s
order.

Montana Code Sec. 41-5-206

the district court for leave to
file charges against a child of
at least 17 accused of various
enumerated offenses. The
district court must grant the
county attorney leave to file
there if it finds both that there
is probable cause to believe the
child committed the alleged
offense and “that, considering
the seriousness of the offense
and in the interests of
community protection, the case
should be filed in the district
court.”

Montana Code Sec. 41-5-206

moved to file the case directly
in district court and motion is
granted, the district court must
conduct a hearing within 30
days after the order to
determine whether the matter
must be transferred back to the
youth court, unless the hearing
is waived by the child or his
counsel in writing or on the
record. The disctrict court may
not transfer the case back to
youth court unless it finds by a
preponderance of the evidence
that it would be in the best
interests of community
protection and the youth if the
matter were prosecuted in
youth court and the nature of
the offense does not warrant
prosecution in district court.

Montana Code Sec. 41-5-206
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NEBRASKA

Discretionary Mandatory Waiver Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Always
N/A N/A N/A The juvenile court’s N/A When a juvenile is charged in N/A

jurisdiction is concurrent with
those of the district/county
courts in cases that meet
age/offense criteria. The law
specifies a number of factors
(including, among many
others, “the best interests of
the juvenile and the security
of the public”) that must be
considered by the county
attorney in deciding how to
file.

Neb. Rev. Stat. Secs. 43-276,
43-247

criminal court (see Direct
File), the juvenile may move
the court to waive jurisdiction
to the juvenile court. The
court shall schedule a hearing
in which both sides have the
opportunity to present
evidence bearing on the same
considerations that the county
attorney was required to take
into account in making the
original filing decision (see
Direct File), The court must
transfer the case “unless a
sound basis exists” for
retaining jurisdiction. The
court must set forth findings
for its decision, but the grant
or denial of a transfer is not
immediately appealable.

Neb. Rev. Stat. Secs. 29-
1816, 43-276
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NEVADA

Discretionary Mandatory Waiver Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Always
If a child accused of a felony N/A Upon the district attorney’s N/A Certain defined offenses are A child certified for adult Any offense committed by a
was at least 14 at the time of motion in the case of a child not deemed “delinquent acts” prosecution may petition the child who has previously been
the alleged offense, a juvenile meeting age/offense criteria, and thus are not within the adult court for transfer back to | convicted as an adult is not
court may, upon motion of the the juvenile court must certify juvenile court’s jurisdiction. juvenile court “upon a deemed to be a “delinquent
district attorney and after a the child for adult prosecution showing of exceptional act” coming under the
“full investigation,” either unless it finds, by clear and circumstances.” Once the case | juvenile court’s jurisdiction.
retain jurisdiction of the case convincing evidence, that the Nev. Rev. Stat. Sec. 628.330 is transferred back, the (See Statutory Exclusion.)
or certify the child for child is “developmentally or juvenile court must also
criminal proceedings. The law mentally incompetent” or “has “determine whether the Nev. Rev. Stat. Sec. 62B.330
does not specify grounds for substance abuse or emotional exceptional circumstances
certification or factors to be behavioral problems” which warrant accepting
considered in such cases. A may be appropriately treated jurisdiction.”
child certified for one offense through the jurisdiction of the
will also be tried as an adult juvenile court.” A child Nev. Rev. Stat. Sec. 62B.390
for any other offense arising certified for one offense will
out of the same facts, also be tried as an adult for
regardless of its nature. any other offense arising out

of the same facts, regardless
In addition, a child of at least of its nature.
14 who escapes or attempts to
escape from a juvenile facility Nev. Rev. Stat. Sec. 62B.390
may be certified for trial as an
adult for the escape or
attempted escape as well as
any related offense arising out
of it, provided either (1) the
child was placed in the facility
in the first place after being
charged with or adjudicated
delinquent for a felony or (2)
the escape or attempted
escape involved the use of a
dangerous weapon.
Nev. Rev. Stat. Secs.
62B.390, 62B.400
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NEW HAMPSHIRE

Discretionary
Waiver

Mandatory Waiver

Presumptive Waiver

Direct File

Statutory Exclusion

Reverse Waiver

Once an Adult,
Always

The case of a child 15 or older
charged with any felony, or
that of a child of at least 13
charged with one of a list of
specified felonies, may be
transferred to superior court
following a transfer hearing at
which the child is entitled to
the assistance of counsel. The
juvenile court must consider a
number of criteria in making
the transfer determination, and
any transfer order must be
supported by “a written
statement of findings and
reasons.” Following a transfer
order, if the case is “accepted
by the superior court,” that
court “may dispose of all
criminal charges arising out of
the incident which led to” the
transfer.

If the petition for transfer to
superior court is filed by a
child of at least 16, the
juvenile court may transfer the
child without making the
findings that would otherwise
be required.

NHS Tit. XII, Secs. 169-
B:24, 69-B:26, 628:1

N/A

In cases where the minor is at
least 15 years old and is
alleged to have committed
certain specified offenses or
has a prior record of 4 or more
misdemeanor or felony
convictions, the law creates a
presumption that the factors
that must be considered by the
juvenile court in ruling on a
transfer petition support a
transfer to the superior court.

NHS Tit. XII, Sec. 169-
B:24(1V)

A special provision applies to
a child of 17 who is charged
with a felony but is outside
the State’s jurisdiction. In
such a case, the county
attorney or attorney general
may file a petition with the
municipal or district court that
would otherwise have
jurisdiction, setting forth the
nature of the offense and
asking to be allowed to bring
regular criminal proceedings
as though the child were an
adult. The court “may
summarily authorize” this
procedure. (However, the
superior court must
subsequently—presumably
after the child has been
brought back into the State—
hold a hearing to determine
whether the child should be
treated as a child or an adult;
see Reverse Waiver.)

NHS Tit. XII, Sec. 169-B:25

The definition of “delinquent”
excludes children age 17 years
or older.

NHS Tit. XII, Sec. 169-B:2

In the special case of a child
of 17 who is charged with a
felony but is outside the
State’s jurisdiction, and
against whom the county
attorney or attorney general
has been “summarily”
authorized to proceed as
though the child were an
adult, the superior court must
subsequently (presumably
after the child has been
brought back into the State)
hold a hearing to determine
“whether such person shall be
treated as a juvenile under the
provisions of this section or
whether the case shall be
disposed of according to
regular criminal procedures.”

NHS Tit. XII, Sec. 169-B:25

A child who has been tried
and convicted as an adult is
thereafter treated as an adult
in connection with any
sushsequent criminal offense
with which the child may be
charged.

NHS Tit. XII, Sec. 169-B:27
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NEW JERSEY

Discretionary Mandatory Waiver Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Always
On motion of the prosecutor, In the case of a juvenile who In a waiver hearing involving N/A N/A N/A N/A
the juvenile court may waive is at least 16 years old and is a child meeting age/offense
jurisdiction over a child of at charged with committing any criteria for presumptive
least 14 who meets statutory of various specified offenses, waiver, the State need not
offense/record criteria, if it the juvenile may not oppose make a showing that the
finds (1) that there is probable | the prosecutor’s motion to public interest requires a
cause to believe the child transfer the case to adult waiver; the court need only
committed the alleged offense | criminal court. In other cases, | find probable cause in order to
and (2) that the State has the juvenile may oppose the waive jurisdiction. However,
proven “that the nature and grant of waiver by showing even in such a case, if the
circumstances of the charge or | that the “probability of his child “can show that the
the prior record of the juvenile | rehabilitation . . . substantially | probability of his
are sufficiently serious that outweighs the reasons for rehabilitation by the use of the
the interests of the public waiver.” procedures, services and
require waiver.” Whether the facilities available to the court
court grants or denies the NJS Sec. 2A:4A-26 prior to...reaching the age of
motion, it must state its 19 substantially outweighs the
reasons in writing. If the reasons for waiver, waiver
motion is granted, the order shall not be granted.”
referring the case for adult
prosecution covers not only AA
the main offense but all other NJS Sec. 2A:4A-26
offenses arising out of or
related to the same
transaction.
NJS Sec. 2A:4A-26
31
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NEW MEXICO

Discretionary
Waiver

Mandatory Waiver

Presumptive Waiver

Direct File

Statutory Exclusion

Reverse Waiver

Once an Adult,
Always

N/A

N/A

N/A

N/A

A “serious youthful
offender”—that is, a child
who is at least 15 and is
indicted and bound over for
first degree murder—is not a
“delinquent child” coming
within the juvenile court’s
jurisdiction.

[Note—New Mexico also has
a “youthful offender”
category for children of at
least 14 who meet statutory
offense/prior record criteria.
Youthful offenders are
“subject to adult or juvenile
sanctions,” but are still
considered to be “delinquent
children” subject to the
exclusive original jurisdiction
of the juvenile court.]

New Mex. Stat. 1978, Secs.
32A-1-8, 32A-2-3

N/A

N/A
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NEW YORK

Discretionary | Mandatory Presumptive Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Waiver Waiver Always
N/A N/A N/A N/A A child who meets statutory age/offense criteria is The superior court may order removal of a N/A

“criminally responsible” as a “juvenile offender,” and
thus is tried in superior court rather than family court.
(A juvenile offender, while otherwise handled as an
adult, enjoys somewhat more lenient sentencing
treatment.) Initially, the child is arraigned in local
criminal court, which must conduct a hearing to
determine whether there is “reasonable cause” to
believe the child committed an excluded offense. If so,
the case is sent to the grand jury of the appropriate
superior court; if not, assuming the local criminal
court finds reasonable cause to believe the child
committed some delinquent act falling short of
exclusion, the case is removed to family court.

However, even where the local criminal court finds
reasonable cause to believe the child committed an
excluded offense, adult treatment is not entirely
automatic. At the district attorney’s request, the local
criminal court may remove such a case to family court
if, after considering a number of factors specified by
law, it concludes that to do so would be “in the
interests of justice.” However, if the child is accused
of certain enumerated serious crimes (second degree
murder, first degree rape, first degree sodomy, or an
armed felony), the court must also make one of the
following additional findings: (1) mitigating
circumstances directly bearing on the way the crime
was committed; (2) relatively minor participation in
the crime on the child’s part; or (3) possible
deficiencies in proof of the crime. In any case in
which the court orders removal to family court, it must
state its reasons for doing so on the record, “in detail
and not in conclusory terms.” Likewise, where the
district attorney has consented to removal and such
consent is required, the district attorney must state
detailed reasons for consenting on the record.

The child may also request removal to family court,
but only once the case has already, in one way or
another, reached superior court (see Reverse Waiver).

NY Penal Law Secs. 30.00, 70.05; NY Crim. Proc.
Law Secs. 1.20, 180.75, 210.43

statutorily excluded case if it finds, after
consideration of various factors enumerated by
statute, that “to do so would be in the interests
of justice.” In most cases, the court may order
a removal on the motion of any party or on its
own motion. (If the reasonable cause hearing
in local criminal court has not commenced, the
child may avoid it altogether and bring a
motion in superior court to have the case
removed to family court; otherwise, the child
may make the motion after arraignment and
upon indictment.) However, in the case of a
child accused of second degree murder, first
degree rape, first degree sodomy, or an armed
felony, (1) the district attorney must give
consent to the removal and (2) the court must
also find either (A) mitigating circumstances
directly bearing on the way the crime was
committed, (B) relatively minor participation
in the crime on the child’s part, or (C) possible
deficiencies in proof of the crime. In a case in
which the district attorney’s consent is
required, the district attorney must give
reasons for consenting on the record. Likewise,
if the court orders removal to family court, it
must state its reasons on the record “in detail
and not in conclusory terms.”

NY Crim. Proc. Law Secs. 180.75, 210.43
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NORTH CAROLINA
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Discretionary Mandatory Waiver | Presumptive Direct File Statutory Exclusion | Reverse Waiver Once an Adult,
Waiver Waiver Always
After notice and a hearing, After notice and a hearing, N/A N/A Any juvenile who commitsa | N/A A juvenile who has once
the juvenile court may the juvenile court must criminal offense on or after been tried and convicted in
transfer a case to superior transfer a case to superior his 16th birthday is subject adult superior court, shall be
court if it finds there is court if it finds there is to prosecution as an adult. A prosecuted as an adult for
probable cause to believe probable cause to believe juvenile who is emancipated any subsequent criminal
that a child of at least 13 that a child of at least 13 shall be prosecuted as an offense.
committed a felony. In the committed a Class A felony. adult for any criminal
transfer hear_lng, the court offense. NCGS Sec. 7B-1604
must determine whether the | \~ss sec. 7B-2200
“protection of the public and NCGS Sec. 7B-1604
the needs of the juvenile will
be served” by transferring
the case to superior court,
considering a number of
factors specified by statute.
The court must specify the
reasons for transfer in its
order.
NCGS Secs. 7B-2200, 7B-
2203.
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NORTH DAKOTA

Discretionary Waiver

Mandatory Waiver

Presumptive Waiver

Direct File

Statutory Exclusion

Reverse Waiver

Once an Adult,
Always

After notice and a hearing, the
juvenile court must transfer a
case meeting age/offense criteria
to adult court if it determines that
there are reasonable grounds to
believe that (1) the child
committed the delinquent act
alleged; (2) the child is not
amenable to treatment or
rehabilitation through available
juvenile programs; (3) the child is
not treatable in a mental
institution; and (4) the
community interest requires that
the child be placed under legal
restraint. In addition, in the case
of a 14- or 15-year-old, the court
must find that (5) the child
committed a delinquent act
involving the infliction or threat
of serious bodily harm. The law
specifies various factors to be
considered in making the
determination regarding
amenability to treatment and
rehabilitation. (Note—In cases
involving certain specified
violent offenses and felonies
committed by repeat offenders,
the child carries the burden of
proof on the amenability issue;
see Presumptive Waiver.)

N.D. Century Code Sec. 27-20-
34

The juvenile court must transfer a
case to adult court if (1) the child
is at least 16 and requests the
transfer or (2) the court finds
probable cause that a child of at
least 14 committed any of
various listed offenses.

N.D. Century Code Sec. 27-20-
34

At a transfer hearing, the
burden of proof on
amenability to treatment or
rehabilitation as a juvenile
rests with a child at least age
14, who (1) is accused of
various listed offenses or (2) is
accused of any felony and has
two or more previous felony
adjudications.

N.D. Century Code Sec. 27-
20-34

N/A

N/A

N/A

A transfer (except one
requested by the child) that is
followed by a criminal
conviction for the offense
giving rise to the transfer
terminates the juvenile court’s
jurisdiction over the child
with respect to any future
offense.

N.D. Century Code Sec. 27-
20-34(4)
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OHIO

Discretionary Waiver Mandatory Waiver Presumptive Direct File Statutory Reverse Waiver | Once an Adult, Always

Waiver Exclusion
When a child of at least 14 is charged Following a hearing to determine N/A N/A N/A N/A Once a child has been transferred
with a felony, the juvenile court, after probable cause, the juvenile court “shall to adult court and convicted of (or
investigation and a hearing, may transfer” the case of any child who meets pleaded guilty to) any felony, he
transfer the case for criminal statutory age/offense/prior record or she is thereafter “deemed not to
prosecution if it finds that (1) there is criteria. If the same child is alleged to be a child” in any case involving
probable cause to believe the child have commited two offenses, one of alleged offenses committed before
committed the offense alleged and (2) which comes within statutory criteria for or after the transfer, provided the
there are reasonable grounds to believe | mandatory transfer, and the other of juvenile court has not already
that (a) the child is not amenable to care | which comes within statutory criteria for disposed of them. Future
or rehabilitation within the juvenile a discretionary transfer, and motions to complaints against the child must
system, and (b) the “safety of the transfer are filed in both instances, the be filed initially in juvenile court,
community may require that the child juvenile court must first make a but the court’s only role is to
be subject to adult sanctions.” The determination regarding transfer of the confirm the previous conviction
required prehearing investigation mandatory offense; if it finds that the and order a mandatory transfer to
includes a mental examination of the mandatory transfer provisions apply, it adult criminal court upon a
child, unless competently waived or may also transfer the discretionary finding of probable cause. (See
refused. The law lists various factors offense, assuming it finds probable Mandatory Waiver.)
that must be considered in making the cause, without regard to the factors it
transfer determination. If the court would othefwise b.e rquired to consider ORC Tit. XXI, Secs.
orders the transfer, the court must state before making a discretionary transfer, 2152.02(C)(6), 2152.12
the reasons for doing so on the record. without any investigation, and without ' '
Once a case is transferred, the adult making any determination regarding the
criminal court has jurisdiction to child’s rehabilitative prospects or the
convict the child for the offense that public safety.
formed the basis of the transfer, any
lesser mcludfed r_Jffense, or “another ORC Tit. XXI, Secs. 2152.10, 2152.12
offense that is different from the
offense charged.”
[Note—When a child alleged to have
committed an offense requiring a
mandatory transfer as well as an
offense that is subject to discretionary
transfer, the juvenile court is authorized
to transfer the discretionary offense
along with the mandatory one, without
any investigation or special findings
beyond a probable cause determination;
see Mandatory Waiver.]
ORC Tit. XXI, Secs. 2152.12,
2151.23(H)

36
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OKLAHOMA

Discretionary Mandatory Presumptive Direct File Statutory Exclusion Reverse Waiver Once an Adult, Always
Waiver Waiver Waiver
In the case of a child of any | N/A N/A When a child meets statutory A child of at least 13 charged with A child charged as an adult (see Statutory A child must be tried as an adult

age accused of any felony,
the court may, on its own
motion or that of the district
attorney, first hold a
preliminary hearing “to
determine whether there is
prosecutive merit” in the
charges and, if so,
following an investigation,
conduct a further hearing to
determine whether the child
should be certified for trial
as an adult. The law
specifies various factors to
be considered in making the
latter determination, which
must be supported by clear
and convincing evidence.

Okla. Stat., Tit. 10A, Sec.
2-2-403

age/offense criteria for “youthful
offender” status (i.e. potentially
prosecutable as an adult), the district
attorney may file either a
delinquency petition or criminal
charges against the child. If the
district attorney elects to file
criminal charges under the Youthful
Offender Act, all proceedings “shall
be as for a criminal action;”
however, following a conviction,
different sentencing provisions
apply.

The district attorney must use the
youthful offender procedures if the
child has previously been
prosecuted and sentenced as a
youthful offender; see Once an
Adult/Always an Adult.

After the district attorney has
elected to file criminal charges, and
before the preliminary hearing, the
accused youthful offender may
move the court to be “reverse
certified” to the juvenile system; see
Reverse Waiver.

Okla. Stat., Tit. 10A, Secs. 2-5-
204, 2-5-206

first degree murder, or a child of at
least 16 charged with any of a
number of specified offenses
“shall be considered as an adult.”
A case against such a child is
commenced with the filing of
criminal charges. (Note, however,
that except where a child has
previously been certified for adult
trial or adult sentencing, the court
may order the child certified as a
juvenile or youthful offender; see
Reverse Waiver.)

Okla. Stat., Tit. 10A, Secs. 2-5-
101, 2-5-205

Exclusion) may file a “motion for
certification as a youthful offender or a
juvenile before the start of the criminal
preliminary hearing.” Likewise, a child
charged as a youthful offender (see Direct
File) “may file a motion for certification
to the juvenile system before the start of
the criminal preliminary hearing.” (In the
latter case, where a child has been charged
as a youthful offender, the court may also
hold a “reverse certification” hearing on
its own motion at the conclusion of the
preliminary hearing.) In either instance,
once a motion to certify has been filed, the
child’s whole juvenile record must be
made available to both sides. At the
conclusion of the State’s case at the
preliminary hearing, the child may offer
evidence in support of reverse
certification. The court must rule on the
motion before binding the child over for
trial, giving consideration to a list of
“guidelines.” [Note—The guidelines
applicable to reverse certification of those
charged as youthful offenders are almost
but not quite identical to the guidelines
applicable to the reverse certification of
those charged as adults.] The court’s
certification decision need not address
each of the guidelines individually, but
must state that the court considered each
of them in deliberating over its decision.
An order granting or denying the motion
for certification is immediately
appealable.

Okla. Stat., Tit. 10A, Secs. 2-5-205, 2-5-
206

in all subsequent criminal
proceedings (and may not be
“reverse certified”) if any of the
following applies: (1) The child
was previously certified to stand
trial as an adult, or was tried as an
adult following the denial of a
“reverse certification” motion, and
was subsequently convicted or
had the imposition of judgment
and sentencing against him
deferred. (2) The child, in a
previous youthful offender
proceeding, was certified for adult
sentencing and was subsequently
convicted or had the imposition of
judgment and sentencing against
him deferred. (Certification for
imposition of adult sentencing is a
special procedure available in
youthful offender proceedings
upon the district attorney’s
motion.) (3) The child is at least
17 and has been tried and
convicted as an adult in another
State, or has had the imposition of
judgment and sentencing against
him deferred.

In addition, a child who has
previously been prosecuted and
sentenced as a youthful offender
must be prosecuted as a youthful
offender in all subsequent
proceedings.

Okla. Stat., Tit. 10A, Sec. 2-2-
403, 2-5-204
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OREGON

Discretionary Waiver Mandatory Waiver | Presumptive Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Always
In a case meeting statutory age/offense N/A N/A N/A A child of at least 15 accused of Following a discretionary Once the juvenile court has
criteria, the juvenile court may, after a any of a number of listed waiver in juvenile court, the waived a child of at least 16 to
hearing, waive a child to a circuit, justice, or offenses “must be prosecuted as adult “court of waiver” must an adult court, it may also
municipal court for prosecution as an adult if an adult in criminal court.” When | return the case to the juvenile “enter a subsequent order
it finds (1) that the child at the time of the a child is charged with an court unless charges of an providing that in all future
alleged offense was sophisticated and mature excluded offense, other offenses appropriate waivable offense cases involving the same
enough “to appreciate the nature and quality based on the same act or are filed in the court of waiver. youth, the youth shall be
of the conduct involved™ and (2) that, taking transaction must be consolidated (In addition, if a waived child or | waived to the appropriate court
into consideration a number of factors with it for trial; however, on a child charged with an without further proceedings.”
specified by statute, the preponderance of the motion of either party claiming to | excluded offense is only However, the juvenile court
evidence indicates that retaining jurisdiction be prejudiced by consolidation, convicted of a nonwaivable may vacate the order in any
“will not serve the best interests of the youth the court may order separate offense, the adult court must case and at any time, and must
and of society and therefore is not justified.” trials or other relief. return the case to the juvenile vacate if the child is not
A waiver determination must be supported by court for disposition.) convicted in the waived case
“specific, detailed, written findings of fact.” ORS Tit. 14. Sec. 137.707 that occasioned the order, or if
No waiver is allowed in the case of a child ' When a child who was the order is not supported by
under 15 unless the child is represented by originally charged with an “specific, detailed, written
counsel during the waiver proceedings. If a excluded offense is convicted of findings of fact.”
case is_waived for adult pr_osecution, a consolidated or lesser
nonwaivable o_ffenses arising out of t.he same included offense that is merely ORS Tit. 34, Secs. 419C.355,
act or transaction are consol_|dated V‘."th. the waivable, the adult court must, 419C.364, 419C.367,
walvgble charge; however,. if the child is upon motion of the district
convicted only of a nonV\{alvab_Ie offense, the attorney, conduct a hearing to
case must be returned to juvenile court for determine whether to retain
dlsposmqn. Furthermor(-;, when a child is sentencing jurisdiction or
found gunlty ofa no_nwalval?le charge that transfer the case to juvenile
was consolidated with a w_alvab_le charge, the court for disposition. The court
case must be “returned to juvenile court for must make its determination on
dlSpOS!tIOI’] as provided 'Q this subsection for the basis of the same criteria as
lesser included offenses. those a juvenile court uses in a
discretionary waiver hearing.
[Note—The law still provides that the case of
a child of at least 15 accused of murder or ORS Tit. 14. Sec. 137.707
aggravated murder is waivable, but this ORS Tit. 34' Sec. 419C 361
category has apparently been superseded by a T '
separate statute specifically requiring that 15-
year-olds accused of murder or aggravated
murder be prosecuted as adults.]
ORS Tit. 34, Secs. 419C.340, 419C.349,
419C.352, 419C.355, 419C.358, 419C.361
38
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PENNSYLVANIA

Discretionary Waiver | Mandatory Waiver | Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Always
When a child of at least 14 is N/A The burden of establishing by | N/A The definition of the term If a child accused of an The term “delinquent act”
accused of a felony, the juvenile a preponderance of the “delinquent act” excludes the excluded offense (see does not include a crime
court, after a hearing, may evidence that the public crime of murder as well as a Statutory Exclusion) files a committed by a child who has
transfer the case for criminal interest would not be served number of other offenses petition requesting a transfer been found guilty in a
prosecution if it finds that (1) by a transfer and that the child meeting age/offense/prior from criminal to juvenile criminal proceeding of
there is a prima facie case that is amenable to treatment, record criteria. court and establishes by a anything other than a
the child committed the offense supervision, and rehabilitation preponderance of the evidence | summary offense.
alleged and (2) there are rests with the child rather than that a transfer will serve the
“reasonable grounds to believe” the Commonwealth where a 42Pa. C. S. Secs. 6302, 6355 public interest, the court may | 42 Pa. C. S. Sec. 6302
that (a) “the public interest is prima facie case is made out order such a transfer. The
served” by the transfer and (b) that (1) a child of at least 14 court must make the transfer
the child is not subject to used a deadly weapon in the determination after
commitment to a mental commission of a felony or (2) considering the same factors
institution. The law specifies a a child of at least 15 that bear on a juvenile court’s
number of factors that must be committed any offense and decision to transfer a case for
considered in making the public the child “was previously criminal prosecution (see
interest determination— adjudicated delinquent of a Discretionary Waiver). Any
including the child’s crime that would be transfer order must be
amenability to treatment, considered a felony if supported by “specific
supervision, and rehabilitation, committed by an adult,” and references to the evidence,”
which must in turn be (3) the offense is one of a and is subject to expedited
determined with reference to a specified number of offenses appellate review. Once a case
long list of subfactors. Except to which the presumption has been transferred from
under certain special applies. adult criminal court, the
circumstances (see Presumptive juvenile court may not
Waiver), the Commonw_eal_th 42 Pa. C. S. Sec. 6355 retransfer it to adult court.
has the burden of establishing
by a preponderance of the
evidence that the public interest 42 Pa. C. S. Sec. 6322
would be served by a transfer
and that the child is not
amenable to treatment,
supervision, and rehabilitation.
The court’s decision to grant or
deny a transfer is not
immediately appealable.
42 Pa. C. S. Sec. 6355
39
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RHODE ISLAND

Discretionary Waiver Mandatory Waiver Presumptive Waiver | Direct File Statutory Reverse Once an Adult, Always
Exclusion Waiver
Upon motion by the attorney general in a case involving a The term “adult” is defined to A family court’s previous N/A N/A N/A The family court’s waiver of

child meeting statutory age/offense criteria, the family court
must conduct a hearing to determine whether or not to waive
jurisdiction over the child. At the conclusion of the hearing,
the court may waive jurisdiction and refer the child to the
appropriate adult court if it finds that the attorney general has
proven by a preponderance of the evidence that (1) there is
probable cause to believe the child committed the offense
alleged (assuming this has not already been established at a
previous hearing) and (2) in view of the child’s record or
treatment history or the heinous or premeditated nature of the
offense, “the interests of society or the protection of the public
necessitate the waiver of jurisdiction.” A waiver covers not
only the offense upon which the waiver motion was based, but
all other pending or subsequent offenses of which the child is
accused; however, if the child is acquitted of the offense upon
which the waiver was based, the blanket waiver must be
vacated.

[Note—An alternative course called “certification” is open to
the family court, and in fact the court is authorized to consider
certification whenever presented with a motion for waiver. A
child of any age charged with a felony may be certified if the
court, in addition to probable cause and public
interest/protection findings resembling those called for in a
waiver proceeding, also finds rehabilitation unlikely during
the period of the court’s usual jurisdiction. A child who has
been certified remains in family court, but is afforded the right
to a jury trial and, if convicted, may be sentenced to prison
time to be served upon reaching 21. A 16-year-old who is
accused of a drug felony and has already been adjudicated for
another drug felony committed since turning 16 must either be
waived or certified. The same is true of a 16-year-old who is
accused of any felony and has already been adjudicated for
two indictable offenses committed since turning 16. However,
these provisions do not qualify as mandatory waiver
requirements, since in any given case the certification option
may keep the child within the family court’s jurisdiction.]

Gen. Laws R.1., Secs. 14-1-7 to 14-1-7.4

include a 17-year-old charged with
any of a list of offenses; such a
person “shall not be subject to the
jurisdiction of the family court” if,
after a hearing, the family court
determines that there is probable
cause to believe that he or she
committed the offense alleged.

Gen. Laws R.1., Sec. 14-1-3

certification of a child (see
note, Discretionary Waiver)
constitutes presumptive
evidence of the child’s
nonamenability to treatment.
Accordingly, if the child is
accused of a subsequent
offense, the court must waive
jurisdiction unless the child
presents clear and convincing
evidence rebutting the
presumption.

Gen. Laws R.1., Sec. 14-1-7.3

jurisdiction over a child applies
to all “pending and subsequent
offenses of whatever nature”
involving the same child;
however, if the child is acquitted
of the offense upon which the
waiver was based, the blanket
waiver “shall be vacated.” (In
addition, the family court’s
“certification” of a child
constitutes presumptive evidence
of the child’s nonamenability to
treatment; faced with a
subsequent offense involving the
same child, the court must waive
jurisdiction unless clear and
convincing evidence is presented
to rebut the presumption. See
Presumptive Waiver.)

Gen. Laws R.1., Secs. 14-1-7.1,
14-1-7.3
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SOUTH CAROLINA

Discretionary Mandatory Waiver Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Always
The case of a child who meets | A child of 14 or more accused | N/A N/A 16-year-olds charged with a When an action is brought in N/A
age/offense criteria may be of an offense carrying at least range of felony offenses, a circuit court that, in the
transferred to the appropriate a 10-year sentence and together with any “additional court’s opinion, falls within
adult criminal court if the previously or accompanying charges the family court’s jurisdiction,
family court, after full adjudicated/convicted of associated” with them, are the circuit court may transfer
investigation, “considers it similar offenses on two or excluded from the definition the action on its own motion
contrary to the best interest of | more occasions “shall” be of “child” for purposes of or that of any party. In
the child or of the public to transferred to adult court. For family court jurisdiction. addition, statutorily excluded
retain jurisdiction.” [Note—In | purposes of the (Note, however, that such cases “may be remanded to
the case of 16-year-olds adjudication/conviction excluded cases “may be the family court for

coming within the requirement, the second remanded to the family court disposition of the charge at
discretionary waiver adjudication/conviction is for disposition of the charge at | the discretion of the solicitor,”
provision, the law does not counted only if commission of the discretion of the solicitor”; | apparently without any
specify that the court’s the offense occurs after see Reverse Waiver.) hearing. (Accordingly, this is
decision should be made imposition of the sentence for in some respects the

“afte'r fu’l’l inyestigation and the first offense. The definition of a “child” or fgnctional equivalent of a
hearing,” as it do.e_s for 14- “juvenile” excludes minors 17 direct file statute.)
‘a}nd 15-year-olds; it _says”only CLSC Sec. 63-19-1210 years of age.

after full investigation.”] In CLSC Secs. 63-19-20, 63-19-
addition, at the request of the 1210(3)

petitioner, a child of any age CLSC Sec. 63-19-20

accused of murder or criminal
sexual conduct may be
transferred to adult court at
the discretion of the family
court; if the family court
denies the request, the
petitioner may appeal

immediately to the circuit
court, which also is given
unfettered discretion to assert
jurisdiction or yield it to the
family court.
CLSC Sec. 63-19-1210
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SOUTH DAKOTA

Discretionary Mandatory Waiver Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Always
Whenever a child is accused N/A N/A N/A A child of at least 16 who is A child who is at least 16 and If the circuit court permits a
of a felony, the circuit court charged with a class A or B, is accused of a class A or B, child to be prosecuted as an
may “permit such child to be class 1 or 2 felony “shall be class 1 or 2 felony—and thus adult on the basis of a finding
proceeded against in tried in circuit court as an is subject to trial in circuit that doing so “is in the best
accordance with the adult.” (Note—South Dakota court as an adult (see interest of the child and of the
laws...governing the has a one-tier trial court Statutory Exclusion)—may public,” and the child is
commission of crimes,” system, under which the cases | request a hearing “to thereafter convicted of the
following a hearing to of both children and adults are | determine if it is in the best offense, “the finding is
determine whether failure to handled in circuit court; see interest of the public that the definitive, during the balance
do so would be “contrary to Discretionary Waiver.) child be tried in circuit court of the child’s minority, as to
the best interests of the child However, such a child may as an adult.” (While the law the subsequent commission of
and of the public.” (Note— request a hearing “to designates this a “transfer” any crime.”
Since South Dakota has a one- determine if it is in the best hearing, in fact South Dakota
tier trial court system, interest of the public that the has a one-tier trial court 11.
proceedings against both child be tried in circuit court system, with the cases of both S.D. Cod. Laws Sec. 26-11-4
adults and children take place as an adult”; see Reverse adults and children handled in
in circuit court, with children Waiver. circuit court; accordingly, the
petitioned as delinquents issue is not whether to move
treated on the juvenile side 11. the child’s case out of circuit
and those charged as adults on ng Cod. Laws Sec. 26-11 court, but rather how to treat it
the adult side. Acordingly, ' there.) The hearing resembles
although the decision to allow a hearing to determine
a child to be prosecuted as an whether the court should
adult is designated a exercise its discretion to allow
“transfer,” no actual transfer adult prosecution of a child
out of circuit court occurs.) accused of a felony (see
The law specifies various Discretionary Waiver), except
factors that “may” be that (1) only the public
considered in making this interest is at issue, not the
determination, among which interests of the public and the
is “prosecutive merit”; but the child, and (2) there is a
State is not required to show rebuttable presumption that
“probable cause” to get a the public would be better
transfer. At the hearing, the served by trying the child as
court may not take into an adult.
account any written report or
other document relating to the S.D. Cod. Laws Sec. 26-11-
child unless the author 31
appears and is subject to
cross-examination.
S.D. Cod. Laws Sec. 26-11-4

42

[NEWYORK 2821125_14]




TENNESSEE
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Discretionary Mandatory Waiver Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Waiver Always
Following a hearing, a child N/A N/A N/A N/A A child who has been A transfer to adult court
meeting age/offense criteria transferred from juvenile terminates juvenile court
may be transferred to adult court by the decision of a jurisdiction over the child for
criminal court if the juvenile nonlawyer is entitled to an any subsequent offense,
court finds that there are immediate rehearing on the unless the transfer is followed
reasonable grounds to believe transfer issue at the criminal by an acquittal or a dismissal
that (1) the child committed court level, provided he filesa | of the charge that resulted in
the offense alleged, (2) the motion for rehearing within the transfer.
child is not committable to a 10 days of the transfer order.
mental institution, and (3) the The rehearing is de novo—the Tenn. Code Sec. 37-1-134
interests of the community issue, the standards, and the
require that the child be factors to be considered are
placed under legal restraint or the same as at the juvenile
discipline. The law lists court level, and the criminal
various factors to be court need not give any
considered by the court in weight to the juvenile court’s
making these findings. original decision. Following
Generally, the juvenile court’s the hearing, the criminal court
decision is not immediately may either accept jurisdiction
appealable; however, if a or remand the case to the
nonlawyer makes the decision juvenile court. If the court
to transfer the case, a special remands, the State may appeal
provision entitles the child to immediately on the ground of
an immediate de novo abuse of discretion; otherwise,
rehearing at the criminal court the appeal of the court’s
level. (See Reverse Waiver.) decision must await a final
conviction.

Tenn. Code Secs. 37-1-134,
37-1-159 Tenn. Code Sec. 37-1-159
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TEXAS

Discretionary Waiver Mandatory Waiver | Presumptive Waiver | Direct File Statutory Exclusion Reverse Waiver Once an Adult,
Always

The juvenile court may waive its N/A N/A N/A A jurisdictional provision N/A If a child has previously been
exclusive original jurisdiction specifies that “nothing in [the transferred to adult court, the
over a child who meets Juvenile Justice Code] juvenile court must waive
age/offense criteria if it finds, prevents criminal proceedings jurisdiction over any
after a full investigation and against a child for perjury.” subsequent felony offense,
hearing, that (1) there is probable without the elaborate
cause to believe the child Texas Family Code, Sec. investiggtion _requ_ired ip
committed the offense alleged 51.03 connection with discretionary
and (2) because of the offense’s ' waivers, unless the child was
seriousness or the child’s acquitted or not indicted, won
background, the welfare of the a dismissal with prejudice, or
community requires a transfer for had his conviction reversed on
criminal proceedings. The a final appeal in the previous
prehearing investigation must case.
include a diagnostic study, a
social evaluation, and an .
investigation of the child, his -Sr:)ézs(;?r:rllg (i;)de, Sec.
circumstances, and the
circumstances surrounding the
offense. The law recites various
factors that must be considered in
making the transfer
determination. If the court
transfers (or retains) jurisdiction
over one offense, it must likewise
transfer (or retain) jurisdiction
over all others arising out of the
same criminal transaction. Once
the juvenile court transfers
jurisdiction of a case, the adult
criminal court may not remand it.
[Note—Lesser standards apply to
the transfer of someone who is
already 18 but is accused of an
offense committed as a juvenile,
as long as the State shows that it
exercised due diligence.]
Texas Family Code, Sec. 54.02
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UTAH

Discretionary Waiver Mandatory Presumptive Waiver Direct File Statutory Exclusion Reverse Waiver | Once an Adult,

Waiver Always
A case involving a child of at least 14 N/A Cases of 16-year-olds meeting certain N/A The district court is given N/A Once a child is certified for
who is alleged to have committed a offenses/special conditions criteria must be “exclusive original jurisdiction” adult prosecution or has
felony may be commenced in juvenile commenced with the filing of criminal over 16-year-olds who are criminal charges filed against
court with the filing of criminal charges charges in juvenile court. The State has the charged with any of a number him in adult court, the juvenile
(rather than a delinquency petition) and a initial burden of establishing probable cause of specified offenses. court’s jurisdiction over the
motion requesting certification; under to believe that the child committed the child is terminated with regard
these circumstan_ce_s, the juve_nile court offt_ensg alleged, upless it ha§ already s_ecured Utah Code Sec. 78A-6-701 to that offt_an_se, any other
must hold a preliminary hearing to an indictment against the child, rendering a offense arising from the same
determine whether to certify the child for probable cause finding unnecessary; in any criminal episode, and any
adult prosecution in district court. At the case, where appropriate the State must also subsequent offense. However,
hearing, the State has the burden of satisfy the court that any additional statutory the juvenile court regains
showing that there is probable cause to conditions—relating to use of a weapon and jurisdiction over the child upon
believe that the child committed the prior record—are met. At that point the an acquittal, a not guilty
offense alleged, but this is not necessary juvenile court must order the child bound finding, or a dismissal of the
if the prosecutor has already secured an over to district court for prosecution as an charge in district court.
indictment from a grand jury. The State adult, unless the child presents evidence that
must also show, by a preponderance of (1) the child has no previous felony
the evidence, that “it would be contrary adjudications involving use of a dangerous A
to the best interests of the minor or of the weapon; (2) if there are codefendants, the ;Jstikje(_:%j; Secs. 78A-6-701,
public” for the court to retain child is the least culpable among them; and
jurisdiction. The law specifies a number (3) the child’s part in the offense was not
of factors that must be taken into account performed in a violent, aggressive, or
in making this determination, but adds premeditated manner. Only if the court finds
that the amount of weight to be given by clear and convincing evidence that these
each factor is discretionary with the conditions are satisfied may it retain
court. The court may consider reports jurisdiction over the child, treating the
and other written materials relating to the criminal charges as though they were a
child in making its decision, but at the juvenile petition. When considering whether
request of any interested party the to bind over a child charged with multiple
authors of such materials must appear at offenses, the juvenile court must make
the hearing and submit to questioning. If probable cause determinations regarding not
the court orders the child certified to the only the offenses that qualify for transfer, but
district court for criminal proceedings, all offenses arising from the same criminal
the juvenile court’s jurisdiction over the episode, and any subsequent offenses charged
child is terminated with regard to the against the child; if the child is to be bound
certified offense, any other offense over, it must be for all of the offenses for
arising from the same criminal episode, which the court finds probable cause.
and any subsequent offense; however,
thejuvenilg court regainsju_risdiction Utah Code Sec. 78A-6-702
over the child upon an acquittal, a not
guilty finding, or a dismissal of the
charges in district court.
Utah Code Secs. 78A-6-602, 78A-6-703
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VERMONT

Discretionary
Waiver

Mandatory Waiver

Presumptive Waiver

Direct File

Statutory Exclusion

Reverse Waiver

Once an Adult,
Always

Upon motion of the State’s
attorney, and following a
hearing, the juvenile court
may transfer jurisdiction over
a child meeting age/offense
criteria to a court of criminal
jurisdiction, if it finds that (1)
there is probable cause to
believe the child committed
the alleged offense and (2)
“public safety and the
interests of the community
would not be served” by

treating the child as a juvenile.

The law specifies various
factors that may be considered
in making the transfer
determination. The order
granting or denying transfer is

not immediately appealable. A

transfer terminates the
juvenile court’s jurisdiction
over all the delinquent acts
alleged in the original
delinquency petition.
(However, if the transferred
child was less than 16 at the
time of the alleged offense
and is convicted only of a
lesser included offense that
would not itself have justified
the transfer, the conviction is
treated as a delinquency
adjudication and the juvenile
court reacquires jurisdiction
for purposes of disposition.)

Vermont Stat., Tit. 33, Sec.
5204

N/A

N/A

As long as the offense is not
one of those excluded by
statute (see Statutory
Exclusion) and the child was
at least 16 at the time of
commission, the State’s
attorney may also file in
juvenile court or criminal
court.

Vermont Stat., Tit. 33, Sec.
5203

A person alleged to have
committed specified offenses
after reaching the age of 14
“shall be subject to criminal
proceedings as in cases
commenced against adults,”
unless the case is transferred
from adult to juvenile court.
(See Reverse Waiver.)

Vermont Stat., Tit. 33, Sec.
5204

Any case against a child that
is initially filed in adult
criminal court—because it
involves either a child of at
least 16 (and thus subject to
direct-file discretion) or a
child of at least 14 accused of
an excluded offense—may be
transferred to juvenile court.
(The law does not state any
grounds for such a transfer,
standards to be observed, or
factors to be considered.)

In addition, if a child tried as
an adult was less than 16 at
the time of the alleged offense
and is convicted only of a
lesser included offense (i.e.,
one that would not by itself
have justified treatment as an
adult), the conviction is
treated as a delinquency
adjudication and the juvenile
court acquires jurisdiction for
purposes of disposition.

Vermont Stat., Tit. 33, Secs.
5203, 5204

N/A
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VIRGINIA

Discretionary Waiver

Mandatory Waiver

Presumptive Waiver

Direct File

Statutory Exclusion

Reverse Waiver

Once an Adult,
Always

On motion of the attorney for
the Commonwealth in the case
of a child of at least 14
accused of a felony, the
juvenile court must hold a
transfer hearing, following
which the court may transfer
the case to the circuit court if
it finds that (1) there is
probable cause to believe the
child committed the alleged
offense or any lesser included
felony; (2) the child is
competent to stand trial (with
the burden of proof being on
the party denying
competence); and (3) the
preponderance of the evidence
indicates that the child “is not
a proper person to remain
within the jurisdiction of the
juvenile court.” The law lists a
multitude of factors to be
considered in making the
“proper person”
determination, but specifies
that a transfer decision is not
reversable merely because the
court failed to consider any
one of them. Either party may
appeal the juvenile court’s
transfer/retention decision to
circuit court immediately. The
transfer of a case divests the
juvenile court of jurisdiction
over any allegations of
delinquency arising from the
same transaction that gave rise
to the transfer.

Virginia Code Secs. 16.1-
269.1(A), 16.1-269.3, 16.1-
269.4

When a child of at least 14 is
charged with murder in
violation of specified
provisions or aggravated
malicious wounding, the
juvenile court must hold a
preliminary hearing to
determine probable cause. If
the court finds that there is
probable cause to believe the
child was of the proper age
and committed the offense
alleged, it must certify the
charge, together with any
ancillary charges, to the grand
jury, after which its
jurisdiction is terminated. (But
note—If the juvenile court
does not find probable cause,
the attorney for the
Commonwealth may then seek
a direct indictment in circuit
court.)

Virginia Code Sec. 16.1-
269.1(B)

N/A

When a child of at least 14 is
charged with various listed
violent felonies, the juvenile
court must hold a preliminary
hearing to determine probable
cause if the attorney for the
Commonwealth gives notice
of intent to elect this
procedure. Following a
finding of probable cause to
believe the child was of the
proper age and committed the
offense alleged, the juvenile
court must certify the charge,
together with any ancillary
charges, to the grand jury,
after which its jurisdiction is
terminated. (But note—If the
juvenile court does not find
probable cause, the attorney
for the Commonwealth may
then seek a direct indictment
in circuit court.)

On the other hand, in such a
case the Commonwealth
attorney may also elect not to
give notice, and either seek a
discretionary waiver or
proceed with the case in
juvenile court.

Virginia Code Sec. 16.1-
269.1(C)

N/A

Following an appeal from a
discretionary transfer decision,
the circuit court must
determine whether the juvenile
court substantially complied
with the requirements for
discretionary transfers (but
without revisiting the probable
cause determination); if not, it
may remand the case to the
juvenile court.

Virginia Code Sec. 16.1-
269.6

A child’s conviction as an
adult terminates the juvenile
court’s jurisdiction over the
child with respect to (1) any
future criminal acts and (2)
any pending allegations of
delinquency.

Virginia Code Secs. 16.1-
269.6, 16.1-271
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WASHINGTON

Discretionary
Waiver

Mandatory Waiver

Presumptive Waiver

Direct File

Statutory Exclusion

Reverse Waiver

Once an Adult,
Always

Following a “decline hearing”
held at the request of either
party or on its own motion,
the juvenile court may order
the case of any child
transferred for adult criminal
prosecution, if it finds that the
transfer “would be in the best
interest of the juvenile or the
public.” However, in certain
categories of cases the
juvenile court must at least
hold a decline hearing to
consider a transfer, unless the
parties, their counsel, and the
court all affirmatively waive
it: (1) where a child of at least
16 is accused of a class A
felony or an attempt,
solicitation, or conspiracy to
commit a class A felony; (2)
where a child of at least 17 is
accused of second degree
assault, first degree extortion,
indecent liberties, second
degree child molestation,
second degree kidnapping, or
second degree robbery; and
(3) where a child serving a
minimum juvenile sentence to
age 21 is accused of escape.

RCW Sec. 13.40.110

N/A

N/A

N/A

Adult criminal court is given
exclusive original jurisdiction
over cases involving specified
age/offense categories. In
those categories requiring that
the accused have a specified
“criminal history,” an alleged
offense is included in a child’s
criminal history if (1) a court
found the allegation in the
criminal complaint to be
correct or (2) the complaint
was diverted by agreement
after the child was advised
that the complaint would be
considered part of his criminal
history. In the case of a
challenge, the State must
establish the child’s criminal
history by a preponderance of
the evidence, but the State
need not prove that a guilty
plea was entered knowingly
and voluntarily.

RCW Secs. 13.04.030,
13.40.020

N/A

The definitions of “juvenile,”
“youth” and “child” exclude
anyone previously transferred
to adult court or otherwise
under adult court jurisdiction.

RCW Sec. 13.40.020(14)
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WEST VIRGINIA

Discretionary Waiver Mandatory Waiver Presumptive Direct File Statutory Exclusion | Reverse Waiver Once an Adult,

Waiver Always
Upon the written motion of the Upon the written motion of the N/A N/A N/A N/A N/A
prosecutor, and after a hearing, the prosecutor, and after a hearing, the
juvenile court is authorized to transfer juvenile court must transfer juvenile
juvenile proceedings to criminal proceedings to criminal court if it finds
jurisdiction if it finds that there is that there is probable cause to believe a
probable cause to believe a child younger | child of at least 14 committed any of
than 14 committed an offense that would | various specified offenses or meets
have mandated a transfer if the child had | statutory offense/prior record criteria.
been 14 or older at the time (see The prosecutor’s motion for transfer
Mandatory Waiver). In addition, “upon must specify the grounds for transfer
consideration of the juvenile’s mental being asserted, and the prosecutor has
and physical condition, maturity, the burden of establishing those grounds
emotional attitude, home or family by “clear and convincing evidence.”
environment, school experience and There is no provision allowing
similar personal factors,” the court may immediate appeal of a mandatory
transfer a case if it finds that there is transfer.
probable cause to believe that (1) a child
upder 14 comrr}ltted an offen_se that, [Note—The court must also transfer a
Cdlucicaons, would have mancated | S22 Inhich achild fat ezt 14
transfer if the child had been at least 14 demands a transfer on the record.]
at the time (see Mandatory Waiver); (2) a o
child of any age committed a specified West Virginia Code 1966, Sec. 49-5-10
drug felony; or (3) a child of at least 14
committed a felony (a) involving use or
threat of force against a person, (b) after
having previously been adjudicated for a
felony, or (c) involving use of a deadly
weapon. The court may also transfer the
case of a child at least 14 who committed
second degree arson. The prosecutor’s
motion for transfer must specify which of
the above grounds for transfer will be
relied on, and the prosecutor has the
burden of establishing those grounds by
“clear and convincing evidence.” An
order granting a transfer is immediately
appealable to the supreme court of
appeals, but the child may also opt to
reserve appeal until after conviction.
West Virginia Code 1966, Sec. 49-5-10
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WISCONSIN

Discretionary Waiver Mandatory Waiver | Presumptive Direct File Statutory Exclusion | Reverse Waiver Once an Adult,
Waiver Always
On motion of any party, the juvenile court may, N/A N/A N/A Courts of criminal Generally, if a preliminary Adult courts have original
after a hearing, waive jurisdiction over a case jurisdiction have exclusive examination is held in the case of a criminal jurisdiction over a
meeting statutory age/offense criteria if it finds original jurisdiction over child accused of an offense subject child accused of any offense
that (1) the case has prosecutive merit and (2) it children aged 10 or older to original adult court jurisdiction who (1) has already been
has been established by clear and convincing who are charged with any of | (with certain exceptions for waived to criminal court and
evidence that it would be “contrary to the best a number of specified homicide cases, as noted below), the | convicted of a previous
interests of the juvenile or of the public to hear the offenses or an attempt to court must initially determine violation; (2) has been waived
case.” (A judge may also initiate a waiver petition commit such an offense. whether there is probable cause to to criminal court and still has a
on his or her own, but may not then preside over believe the child committed the case pending there; (3) has
the waiver hearing, or otherwise participate The juvenile court does not offgnsg under circumstances been cor_nvncted of an offense
further in the case.) The law specifies a number of have jurisdiction over satisfying the jurisdictional statute. over which adult courts have
detailed “criteria” upon which a decision to waive ; If not, it must discharge the child, original jurisdiction; or (4) has
A . : children aged 17 years or - N
jurisdiction must be based. Prior to the waiver older but further proceedings may be a case pending in adult court
hearing, the court may designate an agency “to ' brought under the Juvenile Justice involving an offense over
submit a report analyzing the criteria,” and may » Code. If so, it must decide whether which adult courts have
“rely on the facts stated in the report in making its Additionally, courts of to transfer the case to juvenile court | original jurisdiction.
findings” regarding those criteria. Parties are crlrrlun_al Jl_"lsgd(lj(}“(_m have or retain jurisdiction. The court must
entitled to copies of the report at least 3 days exclusive jurisdiction over retain jurisdiction unless the child Wi
: ; ; s. Statutes Sec. 938.183
before the hearing. Juyen!les who h_ave been proves by a preponderance of the
ad]uc:]lcateg de_Ilr?quentfand evidence that (1) if convicted, the
. are charged with any o ild i
The child must be represented by counsel at the Sharg: lati );ﬂ child cou_ld not receive a_deq_uate
waiver hearing. H ; ; various violations while treatment in the criminal justice
g. However, if the child flees before laced in a i il O TE
" - ) placed In ajuvenile system”; (2) transferring jurisdiction
the hearing, the hearing may proceed in the correctional or detention . .
A . to the juvenile court “would not
child’s absence, and a waiver may be granted facility. or a secured . -
subject to the child’s right to make a subsequent 1Y, depreciate the seriousness of the
h h residential care center. offense”; and (3) “retaining
showing of good cause for failure to appear. NS
jurisdiction is not necessary to deter
N o Wis. Statutes Secs. 938.183, | the child or other children” from
If a petition for waiver is uncontested, the court 038.12 committing the offense of which the
need not hear testimony at the waiver hearing, so ' child is accused. However, this
long as it is satisfied that the child’s decision not reverse waiver procedure is not
to contest was knowingly, intelligently, and available in the case of a child of at
voluntarily made; however, the court must still least 15 accused of first degree
base its waiver decision on the criteria specified intentional homicide, attempted first
by statute. degree intentional homicide, first
degree reckless homicide, or second
Once a waiver has been granted, the court of degree intentional homicide.
criminal jurisdiction has exclusive jurisdiction
over the case, with no restrictions on the court’s Wis. Statutes Secs. 970.03,
authority to convict the child of any offense. 970.032, 970.035, 970.04
Wis. Statutes Sec. 938.18
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WYOMING

Discretionary
Waiver

Mandatory Waiver

Presumptive Waiver

Direct File

Statutory Exclusion

Reverse Waiver

Once an Adult,
Always

The juvenile court has
“concurrent jurisdiction” over
all offenses (except status
offenses) committed by a
child of at least 13; however,
except for certain cases
meeting statutory age/offense
criteria (see Direct File), a
prosecutor wishing to
prosecute a child as an adult
must nevertheless file in
juvenile court initially and
seek a transfer. A juvenile
court may hold a transfer
hearing on its own motion or
that of any party. The court
may order the transfer of any
case within its concurrent
jurisdiction “if it finds that
proper reason therefor exists”
after considering various
factors prescribed by statute.

Wyoming Statutes Sec. 14-6-
237

N/A

N/A

Cases that meet statutory
age/offense criteria may be
filed either in juvenile court or
in district court (or other
inferior court having
jurisdiction). However, where
the law authorizes filing in
district court solely because
the child is 17, the
prosecuting attorney is first
obliged to give consideration
to the same “determinative
factors” that a court would
weigh in ruling on a transfer
request.

Wyoming Statutes Sec. 14-6-
203

N/A

When a case within the
concurrent jurisdiction of the
juvenile court is filed in
district court (see Direct File),
the district court may, after a
hearing held on its own
motion or that of any party,
order the case transferred to
juvenile court if it finds that
the case is “more properly
suited to disposition” there.

Wyoming Statutes Sec. 14-6-
237

N/A
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